
MULTIFAMILY SURGE PUSHES
HOUSING STARTS UP 9.8

PERCENT IN JUNE
Led by a steep jump in multifamily production,

nationwide housing starts rose 9.8 percent to a season-
ally adjusted annual rate of 1.174 million units in
June, according to newly released data from the U.S.
Department of Housing and Urban Development and
the Commerce Department. Multifamily production
was up 29.4 percent to a seasonally adjusted annual
rate of 489,000 units while single-family starts edged
down 0.9 percent to 685,000 units.

“The multifamily gains this month are encouraging
and show that the millennial generation continues to
be drawn to the rental market,” said NAHB Chairman
Tom Woods, a home builder from Blue Springs, Mo.

“While builders are reporting overall confidence in
the housing market, they continue to note difficulties
accessing land and labor,” said NAHB Chief Economist
David Crowe. “These headwinds appear to be affecting
production gains in the single-family sector.”

Regionally in June, combined single- and multifam-
ily starts rose by 35.5 percent in the Northeast and
13.5 percent in the South. The Midwest and West
posted respective losses of 0.7 percent and 6.0 percent.

Multifamily permits rose 15.3 percent to a rate of
656,000. Single-family permits inched 0.9 percent to
687,000.

All four regions posted permit gains in June. The
Northeast, Midwest, South and West posted respective
permit gains of 2.8 percent, 2.9 percent, 10.4 percent
and 9.5 percent.
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MAJOR DEVELOPMENTS

FAIR HOUSING

Disparate Impact Ruling Creates
Opportunities*

*Brian Coate, a vice president with Lancaster Pol-
lard in Columbus, Ohio. He may be reached at bcoat
e@lancasterpollard.com. Reprinted with permission.

Although the original intent of the Fair Housing
Act (Act) was to provide equal housing opportuni-
ties for protected citizens, the nation’s neighbor-
hoods are increasingly segregated into two groups,
further perpetuating the prophecy of the 1967
Kerner Commission Report of “two societies, one
black, one white—separate and unequal.”

Signed into law days after the death of Martin
Luther King in 1968, the Act prohibits individuals
and entities from refusing to sell or rent housing to
any individual because of race. While the purpose of
the Act was to equalize access to housing, the law
has had questionable impact on eradicating racial
isolation. According to a 2012 report by Gary Orfield,
John Kucsera, and Genevieve Siegel-Hawley, the
typical black or Latino today attends school with
almost double the share of low-income students in
their schools than the typical white or Asian student.

However, a U.S. Supreme Court decision this
summer [Texas Dept. of Housing and Community
Affairs v. Inclusive Communities Project, Inc., 2015
WL 2473449 (U.S. 2015)] may make it easier for
developers around the nation to build low-income
housing in high-income neighborhoods. In a 5-4 de-
cision, the Court paved the way for disparate impact
to be challenged under the Fair Housing Act. Dispa-
rate impact is when a policy that may appear to be
neutral has a discriminatory effect on a group based
on race, sex, age or disability. These claims often
use statistical models to prove disparity, rather than
behaviors of unequal treatment. The Supreme Court
ruled that discrimination doesn’t have to be in-
tended, and disparate impact claims are cognizable
under the Act.

This regulatory principle has been hotly debated.
The Obama administration issued a U.S. Depart-
ment of Housing and Urban Development (HUD)
regulation officially providing for a disparate impact
theory of liability under the Act in February 2013.
However, in 2014, the D.C. Circuit Court ruled that
the policy rules be abandoned as the Act only per-
mits claims based on intentional discrimination.

Yet, on June 25, 2015, the Supreme Court upheld

the ruling. Justice Anthony Kennedy, who wrote the
24-page majority opinion, wrote that although the
language of the Act does not expressly allow for
disparate impact claims, that “recognition of
disparate-impact claims is consistent with the
FHA’s central purpose of ending discriminatory
practices in housing.”

The justice wrote, “These unlawful practices
include zoning laws and other housing restrictions
that function unfairly to exclude minorities from
certain neighborhoods without any sufficient
justification.”

The issue landed in the U.S. Supreme Court when
The Inclusive Communities Project (ICP) alleged
that the Texas Department of Housing and Com-
munity Affairs (TDHCA) disproportionately al-
located low-income housing tax credits (LIHTC) to
developers of properties in areas highly populated
by minorities, resulting in a disparate impact on the
availability of low-income housing in minority areas
versus non-minority areas in violation of the Act.

The decision came despite arguments from devel-
opers and housing associations, fearing that dispa-
rate impact will make affordable housing less com-
petitive and more expensive, while having minimal
effect in the fight against segregation.

In the majority opinion, Kennedy specified, “The
Act does not decree a particular vision of urban
development; and it does not put housing authori-
ties and private developers in a double bind of li-
ability, subject to suit whether they choose to rejuve-
nate a city core or to promote new low-income
housing in suburban communities.”

The court provided further limitations and protec-
tion for defendants on the application of the theory,
recognizing that businesses must be given “leeway
to state and explain the valid interest served by
their policies,” and should be able “to make the
practical business choices and profit-related deci-
sions that sustain a vibrant and dynamic free-
enterprise system.”

The court was clear that disparate impact claims
that rely on statistical disparity alone “must fail if
the plaintiff cannot point to a defendant’s policy or
policies causing that disparity.” The court suggested,
“[I]t seems difficult to say as a general matter that a
decision to build low-income housing in a blighted
inner-city neighborhood instead of a suburb is
discriminatory, or vice versa.” The ruling went on to
state that business development decisions are de-
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pendent upon a variety of market, economic and
demographic issues. The court held that “it may also
be difficult to establish causation because of the
multiple factors that go into investment decisions
about where to construct or renovate housing units.”

Supporters of the disparate impact theory per-
ceive the court’s decision as a major victory toward
providing affordable housing in affluent neighbor-
hoods, ultimately giving protected groups a chance
to move into areas with better schools and lower
crime.

The disparate impact decision affirms the origi-
nal intent of the Act: Implicit discrimination is just
as subversive as explicit discrimination. But given
that the decision was not unanimous, the applica-
tion of disparate impact will be revealed through its
interpretation in the lower courts as the issue
continues to evolve.

Regardless, the decision is a clear signal to devel-
opers to think carefully about site selection, and to
put more effort into writing policies that explain the
reasons why they are building in the locations they
choose.

The TDHCA case is now back at the Fifth Circuit
for further proceedings. If the Fifth Circuit sends
the case back to the District Court, the court will
review the facts in light of the Supreme Court’s
decision. If this happens, TDHCA would likely have
stronger arguments to combat a claim of disparate
impact than it did when ICP first filed its complaint
in the District Court. Those in the affordable hous-
ing industry will be paying close attention to this
case as it moves back down through the courts.

APA Applauds Supreme Court Decision
Preserving Fair Housing Tool

The U.S. Supreme Court’s decision in Texas De-
partment of Housing and Community Affairs v. The
Inclusive Communities Project, Inc. reaffirms the
value of disparate-impact analysis in ensuring fair
housing. The decision also adds clarity for planners,
local officials and courts on how disparate-impact
analysis can be used. While preserving this impor-
tant tool in promoting fair housing, the Court also
validated the ability of local communities to legiti-
mately consider competing interests such as revital-
izing urban communities in making housing
decisions.

The American Planning Association (APA) filed
an amicus brief in support of the Inclusive Com-
munities Project. APA is pleased with the outcome
and is thankful to the Supreme Court for preserving
such an important tool.

“APA applauds the Court on upholding disparate-

impact as part of planning for fair housing,” said
Carol Rhea, FAICP, president of the American Plan-
ning Association. “APA continues to be a strong
advocate of preserving Fair Housing practices in
communities across the country. The ruling further
underscores the value of planning analysis in mak-
ing transparent, local decisions on fair, affordable
housing.”

In this case, a Dallas-based housing advocacy
non-profit argued that the Texas Department of
Housing and Community Affairs (TDHCA) gave tax
credits to developments built in primarily minority-
dominated areas, thus fostering racial segregation.
The issue before the court was whether the Fair
Housing Act allows lawsuits based on disparate-
impact—that is, an allegation that a law or practice
has a discriminatory effect, even if it wasn’t based
on a discriminatory purpose. In upholding the use of
disparate-impact, Justice Kennedy affirmed that
fair housing decisions could be considered based on
“the consequences of an action rather than the
actor’s intent.”

In the split decision (5-4), the Supreme Court has
handed down clear guidance about how lower courts
should address the varying issues local developers
of affordable housing encounter. In his majority de-
cision, Justice Kennedy validated the importance of
competing objectives in local communities, includ-
ing rejuvenating a city core, addressing costs and
traffic patterns, and preserving historic
architecture. The Supreme Court has also made
clear that the Fair Housing Act “does not decree a
particular vision of urban development.”

“An important cornerstone of federal housing law
was reinforced today,” said Patricia Salkin, chair of
APA’s Amicus Curiae Committee. “For the first time,
the Supreme Court has provided clarity to planners
on how disparate-impact analysis should be used.”

“Although there will be healthy discussions about
the difficulties that will be involved as courts at-
tempt to satisfy all of the competing objectives that
the Supreme Court’s guidance has validated, com-
munities will be better off as a result of this deci-
sion,” said John M. Baker, partner at Greene Espel,
PLLP, and member of APA’s Amicus Curiae
Committee.

APA and the Housing Land Advocates filed an
amicus brief on behalf of the respondent, urging the
court to affirm the Federal Housing Authority’s
disparate-impact standard. In its brief, APA argued
that “the costs of complying with FHA’s disparate-
impact standard have not proven to be unduly
burdensome for planning and development
professionals.” The brief also emphasized that the
disparate-impact framework is vital for ensuring
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transparency and inclusiveness remain part of the
planning and development process.

Report on Inclusionary Housing Provides
Four Ideas To Improve Housing Policies

The National Housing Conference and Center for
Housing Policy have announced the July 30, 2015,
release of a policy brief presenting four ideas for
ways cities can improve the workability of their
inclusionary housing policies.

As inclusionary housing becomes more popular in
urban settings with high land costs and high con-
struction costs, workable alternatives to on-site af-
fordability requirements and other forms of policy
flexibility will become increasingly important. This
policy brief presents four ideas for improving the
flexibility of inclusionary housing and expanding
the menu of options available to developers—while
at the same time promoting mixed-income
neighborhoods.

Interest in inclusionary housing has accelerated
in the past couple years, particularly in cities where
rents are rising faster than incomes and the afford-
ability crunch is increasingly impacting the middle
class. Inclusionary housing policies work through
the local land use approvals process to either offer
incentives or require developers to make a share of
otherwise market-rate housing affordable to low- or
moderate-income households.

While some cities such as New York are moving
forward with plans to strengthen existing inclusion-
ary housing policies, a new crop of policies is under
consideration in areas of the country where inclu-
sionary housing has been historically rare, such as
Nashville, Atlanta, Minneapolis and Pittsburgh, Pa.

Various factors are driving this interest:

E high rent burdens are affecting a broad range
of residents, including many who earn too
much to qualify for federal housing assistance;

E cities are concerned about their capacity to
house and retain a diverse workforce;

E some communities are raising concerns about
the loss of displaced, long-time residents; and

E localities are looking for better tools for dispers-
ing affordable housing in mixed-income set-
tings and connecting lower-income households
to opportunities.

As cities consider new policies, they are searching
for the right balance between addressing housing
needs and keeping affordability requirements fea-
sible for developers, so the overall housing supply
can keep growing.

Flexible inclusionary housing policies help im-
prove feasibility by offering developers various ways

to meet affordability obligations. As every site
context is different, particularly in urban settings,
variable compliance pathways help developers find
the most cost-effective affordability strategy for
their particular development situation.

The report, along with many other papers and
research projects, is available on line at http://goo.g
l/N9O9pi.

African American And Latinos Continue To
Have Poor Access To Home Purchase
Lending

On July 27, 2015, at a community forum at the
Rochester, NY, Telesca Center for Justice, the Em-
pire Justice Center released its most recent report,
“The River Runs Dry II: The Persistent Mortgage
Drought in Rochester’s Communities of Color,”
analyzing home purchase lending in the Rochester
metro area and the City of Rochester.

“We are happy to be sharing our findings with the
community today. It’s important that we do these
analyses to assess how well our community is doing
to ensure that all families have fair access to hom-
eownership, a big part of the American Dream and
economic opportunity,” stated Ruhi Maker, a senior
attorney.

Some of the key findings are:

E Home purchase lending for the Rochester
metro area and suburban Monroe County expe-
rienced a significant recovery since its lowest
point in 2011, and was higher in 2013 than any
year since 2010. Compared to 2010, lending in
2013 was 13% higher in the metro area and
17% higher in suburban Monroe County. For
the City of Rochester, however, lending recov-
ered only slightly between 2011 and 2013 and
was still 16% lower than it was in 2010.

E While the share of home purchase loans re-
ceived by white borrowers consistently in-
creased between 2010 and 2013 and remained
somewhat consistent for Latino and Asian bor-
rowers, the share received by African Ameri-
can borrowers continued to decline. As of 2013,
African Americans received only 3.2% of the
home purchase loans made in the Rochester
Metropolitan Statistical Area, less than in
2011 (3.7%) or 2010 (4.5%).

E Middle income African American applicants
were, on average, denied home purchase loans
2.5 times more often than middle income
whites, and upper income African Americans
were denied twice as often as upper income
whites.

E Denial rates for neighborhoods of color grew as
lending recovered between 2011 and 2013,
while rates remained relatively flat for other
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neighborhoods. The denial rate for 80-100%
non-white neighborhoods grew from 14% in
2011 to 27.8% in 2013, so that by 2013, ap-
plicants in these neighborhoods were denied
3.3 times more often than applicants in neigh-
borhoods with less than 10% non-white
residents.

“I am amazed at how the 1935 Home Owners’
Loan Corporation neighborhood rating map so
closely matches the pattern of high denial rates and
lack of lending we see in Rochester in 2013. It sadly
illustrates the persistence of redlining in this com-
munity, and that we need to confront the issue head-
on,” noted Barbara Van Kerkhove, the report’s pri-
mary author, as she reflected on a comparison made
in the report.

The report’s specific recommendations include:

E Vigorous enforcement of federal fair lending
laws.

E Modernizing the Community Reinvestment
Act (CRA) and its regulations to better serve
people and communities of color. This includes
changing the law to obligate covered institu-
tions to serve people and communities of color,
as well as enhancing the regulations to cover
other financial services providers. Also, there
is a need to expand the definition of assessment
area to include geographies where institutions
have an appreciable market share.

E The use of alternative credit scoring models to
increase the chance that applicants with “thin
files”—limited credit histories or not enough
credit accounts—will be approved for loans.

E Requiring that mortgage loan originators and
realtors participate in anti-racism and cultural
competency training to improve racial justice
and address implicit bias with respect to pur-
chasing a home and obtaining a mortgage.

“What’s the definition of insanity? Doing the same
thing and expecting different results. We need to try
something we haven’t tried before, something dra-
matically different. Only then will our community
be able to address these persistent disparities,” said
Van Kerkhove.

The report is available on line at http://goo.gl/idg
zCp.

HUD Celebrates ADA Anniversary

On July 24, 2015, the HUD blog named “The
HUDdle” published a celebration of the anniversary
of the Americans With Disabilities Act written by
Gustavo Velasquez, the Assistant Secretary for the
Office of Fair Housing and Equal Opportunity. The
complete text follows:

As the nation celebrates the 25th anniversary of the
enactment of the landmark Americans with Dis-

abilities Act (ADA), HUD acknowledges the tremen-
dous challenges people with disabilities continue to
face and rededicate ourselves to ensuring that every-
one in our society has the benefit of equal treatment.
The ADA is one of America’s most comprehensive

pieces of civil rights legislation that prohibits dis-
crimination, guaranteeing that people with dis-
abilities have the same opportunity to participate in
the mainstream of American life as everyone else.
Modeled after the Civil Rights Act of 1964, which
prohibits discrimination on the basis of race, color,
religion, sex, or national origin—and Section 504 of
the Rehabilitation Act of 1973—the ADA is an “equal
opportunity” law for people with disabilities.

Among its many provisions, the ADA applies to
housing programs administered by state and local
governments, such as public housing authorities,
and by places of public accommodation, such as pub-
lic and private universities, shelters, and social ser-
vice centers. In addition to the ADA, the Fair Hous-
ing Act applies to nearly all types of housing, both
public and privately-owned, including housing
covered by the ADA. HUD administratively enforces
the Fair Housing Act and ADA housing provisions to
address and remedy housing discrimination against
persons with disabilities. Also, HUD works in part-
nership with the Department of Justice and other
federal agencies to enforce civil rights laws prohibit-
ing housing discrimination on the basis of disability,
as well as race, color, national origin, sex, religion,
and familial status.

But despite these long-standing federal protec-
tions, discrimination against persons with dis-
abilities persists. In fiscal year 2014 alone, more
than half of the 8,468 housing discrimination com-
plaints filed with HUD and its Fair Housing Assis-
tance Program (FHAP) agencies alleged housing
discrimination based on disability, including persons
with disabilities being turned away from available
housing, new multifamily dwellings being con-
structed without the required accessible elements,
and housing providers refusing to allow residents
with disabilities to have the assistance animal they
need to carry out life’s daily functions.

In a recent case in New Hampshire, for example,
the owner of a condominium had difficulty walking
more than 50 feet at a time because of a spinal cord
injury. Making matters worse was the fact that the
parking space assigned to his unit made it neces-
sary for him to climb a set of stairs to get to his front
door. He asked for permission to use the visitor’s
parking lot, which was accessible and also near his
front door, but was denied. He ultimately filed a fair
housing complaint with HUD, which is currently be-
ing litigated. See http://goo.gl/9XsQd6 for details.

In another case, the owner and operator of a 500-
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unit HUD-subsidized apartment complex in DeKalb,
Illinois, agreed to pay $255,000 to settle allegations
that they failed to meet the needs of residents with
disabilities and retaliated against a resident for
requesting a reasonable accommodation. See http://
goo.gl/uKdWw0.

Just last November HUD reached a $104,000
settlement agreement with Mt. Laurel, NJ-based
Freedom Mortgage Corporation, resolving allega-
tions that it discriminated against loan applicants
with disabilities by requiring them to provide medi-
cal or other documentation regarding their
disability. See http://goo.gl/1ajNhl.

And there are other indicators of the challenges
persons with disabilities face when it comes to
housing. Three weeks ago a HUD commissioned
study conducted by the Urban Institute showed that
individuals who use wheelchairs are more likely to
be denied an appointment to view recently adver-
tised rental housing in buildings with accessible
units than home seekers who are ambulatory. That
same study showed that when wheelchair users ask
to make reasonable modifications to make their
housing more accessible their requests are denied or
the housing provider doesn’t provide a clear re-
sponse a quarter of the time.

In a nation founded on the principles of justice
and equality, no person with a disability should have
to endure unlawful discrimination.

As we commemorate the enactment of this historic
civil rights law, let us renew our commitment to
working with our federal and state partners to real-
ize the promise of the ADA in inclusive and sustain-
able communities that are free from discrimination.

If you feel you’ve been discriminated against,
learn how you can do something about it by visiting
http://goo.gl/lzY59i.

PEOPLE/ORGANIZATIONS IN
THE NEWS

CLPHA Statement On Obama Administration
ConnectHome Initiative

The Council of Large Public Housing Authorities
(CLPHA) welcomes President Obama’s July 15th
announcement of the ConnectHome initiative whose
goal is to help boost the educational achievement of
children who live in federally subsidized housing by
increasing their at-home access to high-speed Inter-
net services.

“It is critical that children living in public hous-
ing have access to the tools that will give them the
best chance to improve their lives. Digital access is
central to today’s educational achievement,” said
Sunia Zaterman, CLPHA’s Executive Director.

Among the 27 cities chosen to be part of the Con-
nectHome pilot project are many served by CLPHA
members: Atlanta, GA; Baltimore, MD; Boston, MA;
Cleveland, OH; Denver, CO; Durham, NC; Fresno,
CA; Kansas City, MO; Los Angeles, CA; New York,
NY; Newark, NJ; San Antonio, TX; Seattle, WA, and
Washington, DC.

CLPHA members are leaders in efforts to narrow
the educational gaps between their school-age
residents and other children. They are partners with
school districts, foundations and others and are
increasingly focused on better aligning their hous-
ing assistance to families that include school-age
children with services provided by schools and other
community institutions and organizations.

This “systems alignment” work aims to make the
most effective use of those combined efforts to
improve educational outcomes. Narrowing the “digi-
tal divide” by making it easier for children in subsi-
dized housing to use high-speed Internet in their
homes to complete schoolwork will help ensure the
success of this alignment movement.

Furthermore, broadband access in these low-
income communities will benefit not just children
but entire families. It promises to provide more op-
portunities for adults to complete their education,
find jobs and move further along the path toward
self-sufficiency.

Statement From NAHB Chairman Tom Woods
On Plan To Raise G-Fees

Tom Woods, chairman of the National Associa-
tion of Home Builders (NAHB) and a home builder
and developer from Blue Springs, Mo., issued the
following statement on the Senate’s plan to raise
the Fannie Mae and Freddie Mac guarantee fees (g-
fees) in order to provide funding for transportation
programs:

“It is outrageous that Congress would consider
using g-fees to cover the cost of programs completely
unrelated to housing. With first-time home buyers
still hesitant to enter the marketplace, it makes no
sense to impose what amounts to a new tax on
homeownership that will disproportionately affect
low- to moderate-income borrowers. These fees
should only be used for their intended purpose—to
protect against mortgage defaults and ensure the
safety and soundness of the housing finance system.

“Now that the Senate vote on cloture has failed
and the motion to proceed on the bill cannot move
forward, senators need to go back to the drawing
board and do the right thing. Before attempting to
advance the transportation bill again, senators must
strip the g-fee provision out of the legislation and
look for other means to fund the measure. Hom-
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eownership cannot, and must not, be used as the
nation’s piggybank.”

ALTA Praises Senators Tim Scott And Joe
Donnelly For Introducing Bipartisan TRID
Hold-Harmless Bill

The American Land Title Association (ALTA), the
national trade association of the land title insurance
and real estate settlement services industries,
released the following statement supporting S. 1711,
which provides for a hold-harmless period for those
who in good faith attempt to comply with the new
TILA-RESPA Integrated Disclosure (TRID) require-
ments through 2015:

“We thank Senators Tim Scott and Joe Donnelly for
introducing S. 1711 in order to help avoid delays dur-
ing the closing process for consumers after TRID is
implemented on October 3,” said Michelle Korsmo,
ALTA’s chief executive officer. “There will be a learn-
ing curve as industry professionals adjust to the new
requirements. Senators Scott and Donnelly under-
stand the real world implications and the efforts of
those working to implement such a complex regula-
tion and their bill will make a big difference for
consumers and ALTA members.”
“Although industry has had 21 months to prepare for
the new TRID requirements, the rule prohibits the
use of the new forms until after the implementation
date,” Korsmo added. “That will be the first op-
portunity to test the disclosures in real-world real
estate transactions and scenarios will arise that have
not yet been contemplated. Industry professionals
will need to determine how to resolve these unknown
situations while complying with the 1,888-page TRID
regulation.”
“Without certainty, service providers are likely to
close fewer transactions to ensure compliance with
TRID, which will delay homeownership for consum-
ers around the country,” stated Korsmo. “ALTA
members support S. 1711, and its companion bill H.R.
2213 in the House, for creating a definitive hold-
harmless period to ensure industry has the time
needed to properly implement this new regulation
while delivering the service and closing experience
that homebuyers deserve.”

Stevens Blasts Senate Plan To Tax
Homebuyers

David H. Stevens, president and CEO of the
Mortgage Bankers Association, issued the following
statement upon learning that the U.S. Senate’s
transportation funding bill would extend an increase
of Fannie Mae and Freddie Mac’s guarantee fees in
order to fund transportation projects.

“Senators need to vote ‘no’ on cloture on the mo-
tion to proceed to this bill and go back to the draw-
ing board on the pay-fors. Taxing homebuyers,
which is the practical effect of increasing guarantee
fees, to pay for unrelated government spending like
this, is simply bad policy. It’s bad for borrowers, it’s
bad for the housing market and it’s bad for the

economy, just as all three are finally showing signs
of recovering from the 2008 meltdown. That is why
we are asking all Senators to vote against this bill
until they can find a more appropriate funding
mechanism.”

Sheila Miller Named Head Of NAHB’s
Multifamily Group

The National Association of Home Builders
(NAHB) has announced that Sheila Miller has
been named its new vice president of multifamily
and 55+ housing. Sheila comes to NAHB with over
20 years of experience in the multifamily housing
sector.

“Sheila’s wealth of experience in the multifamily
industry made her the ideal candidate to lead
NAHB’s multifamily division,” said NAHB CEO
Jerry Howard. “NAHB remains committed to advo-
cating on behalf of its multifamily members on is-
sues impacting the industry, and I believe Sheila is
the person to help spearhead those efforts.”

Miller joins NAHB after 17 years with Fannie
Mae where she served as the director of customer
engagement and was responsible for the oversight,
strategic direction and execution of the seniors hous-
ing loan production platform within the Fannie Mae
Multifamily Mortgage Business. Previously, she
served as the chief of staff for the executive vice
president of Fannie Mae’s Multifamily Mortgage
Business, where she was primarily responsible for
coordination and execution of division-wide strate-
gic initiatives.

“I look forward to working with our multifamily
and 55+ members to help further their goals and
bolster their presence within the industry,” said
Miller.

Architects, International Code Council Ink
Five-Year Collaborative Agreement

The American Institute of Architects (AIA) and
The International Code Council (ICC) have an-
nounced an agreement to collaborate across a wide
range of initiatives ranging from code development
and compliance to sustainability and energy conser-
vation to increasing building code knowledge among
architects.

“Our combined membership, consisting of practicing
design professionals, code officials, and the building
industry representatives, supports the development
of codes and standards that protect the health, safety
and welfare of the public at large,” said AIA CEO Rob-
ert Ivy, FAIA. “Through this significant agreement,
both the AIA and the ICC agree to work more closely
to achieve our common goals.”
“Building safety and performance requires a team of
professionals to address the challenges we face in
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today’s built environment. Design professionals and
code officials, working in collaboration with other
industry partners represent the best approach for
achieving the public good and advancing building sci-
ence through regulatory tools like the I-codes,” ac-
cording to Dominic Sims, CBO, CEO of The Interna-
tional Code Council.
Among the common objectives under the five-year

AIA-ICC Memorandum of Understanding:
E Model Code Development: The AIA and ICC

will form partnerships to cooperate in the
development of the family of I-Codes.

E Education and Training: The AIA and ICC
will develop and provide access to educational
courses and, working with industry partners,
the AIA and ICC will promote focus on codes
training to future generations.

E Advocacy: The AIA and ICC will establish
joint activities to develop and initiate advocacy
campaigns for important issues relevant to
architects and code officials.

E Engaging member groups: ICC and the AIA
will provide opportunities to connect internal
member committees and working groups.

E Communications: The AIA and ICC will
actively communicate news and information
that is relevant to both organizations’
members.

E Digital Transformation: The AIA and ICC
will provide resources that support informa-
tion and technology initiatives focusing on the
interface between architects, the Codes, code
officials and other industry professionals in the
design and construction process.

ULI 2015 Global Awards For Excellence
Finalists Announced

Twenty-two real estate developments have been
selected as finalists in the 2015 Urban Land Insti-
tute (ULI) Global Awards for Excellence competi-
tion, widely recognized as one of the land use indus-
try’s most prestigious award programs. This year’s
finalists represent developments from around the
globe, including six in Asia, five in Europe, and 11 in
North America.

Award finalists advance to the final stage of the
competition, with a group of winners to be an-
nounced in October at the ULI Fall Meeting in San
Francisco. The winning projects will be selected by
an international jury of ULI members representing
a multidisciplinary collection of real estate develop-
ment expertise, including finance, land planning,
development, public affairs, design, and other pro-
fessional services.

“This year’s finalists were selected from an im-
pressive group of international submissions that
have each added value to their larger community,”

said jury chair Michael Covarrubias, chairman and
chief executive officer of TMG Partners in San
Francisco, California. “This diverse group of proj-
ects illustrates how the intersection of financial fea-
sibility, design, and a vision for comprehensive
development define essential qualities of life in the
neighborhoods and areas they serve.”

The finalists (developers and designers in paren-
theses) are:

E 12th Avenue Arts, Seattle, Washington,
United States (developer: Capitol Hill Hous-
ing; designer: SMR Architects) (http://uli.org/a
wards/12th-avenue-arts/)

E 41 Bond, New York, New York, United States
(developer/designer: DDG) (http://uli.org/awar
ds/41-bond/)

E Beaugrenelle, Ile-de-France, Paris, France
(developer: APSYS; designer: Valode & Pistre
Architects) (http://uli.org/awards/beaugrenelle-
commercial-center/)

E The Boucicaut Eco-Neighborhood, Ile-de-
France, Paris, France (developer: Sempari-
seine; designers: AUA Paul Chemetov, Jean-
François Schmit Architectes, et al.) (http://uli.o
rg/awards/the-boucicaut-eco-neighborhood/)

E The Breeze BSD City, Tangerang City,
Banten Province, Indonesia (developer: PT
Bumi Serpong Damai Tbk. [member of Sinar-
mas Land]; designer: Jerde & Arcadia) (http://
uli.org/awards/breeze-bsd-city/)

E City Market at O, Washington, D.C., United
States (developer: Roadside Development;
designers: Shalom Baranes Associates et al.)
(http://uli.org/awards/city-market-at-o-cmo/)

E Denver Union Station, Denver, Colorado,
United States (developers: Union Station
Neighborhood Company, Trammell Crow Com-
pany, and Union Station Alliance); designers:
AECOM, Skidmore, Owings & Merrill, and
Hargreaves Associates) (http://uli.org/awards/d
enver-union-station/)

E Devon Energy Center, Oklahoma City, Okla-
homa, United States (developer: Devon World
Headquarters LLC; designer: Pickard Chilton)
(http://uli.org/awards/devon-energy-center/)

E Global Trade Square, Hong Kong, China
(developers: Henderson Land Development Co.
Ltd. and Hip Shing Hong Co. Ltd.; designer:
Lu Tang Lai Architect Limited) (http://uli.org/a
wards/global-trade-square/)

E Jing An Kerry Centre, Puxi District, Shang-
hai, China (developer: Kerry Properties;
designer: Kohn Pedersen Fox Associates) (htt
p://uli.org/awards/jing-an-kerry-centre/)

E King’s Cross Station, London, United King-
dom (developer: Network Rail; designers: John
McAslan + Partners) (http://uli.org/awards/kin
gs-cross-station/)
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E Knowledge and Innovation Community
(KIC), Shanghai, China (developer: Shui On
Land; designer: Skidmore, Owings & Merrill
LLP) (http://uli.org/awards/the-knowledge-an
d-innovation-community-kic/)

E Monroe Street Market, Washington, D.C.,
United States (developer: Bozzuto Develop-
ment Company; designers: Torti Gallas and
Maurice Walters) (http://uli.org/awards/monro
e-street-market/)

E One Workplace Conversion, Santa Clara,
California, United States (developer: Prologis
Inc.; designer: Design Blitz) (http://uli.org/awa
rds/one-workplace-conversion/)

E Plaza Singapura, Singapore (developer: Capi-
taMall Trust; designers: Benoy, RSP, MERO)
(http://uli.org/awards/plaza-singapura-expansi
on/)

E Sino-Ocean, Taikoo Li Chengdu, Chengdu,
Sichuan province, China (developers: Swire
Properties and Sino-Ocean Land; designer: The
Oval partnership Ltd.) (http://uli.org/awards/si
no-ocean-taikoo-project/)

E Sofia Lofts, San Diego, California, United
States (developer: Nakhshab Development &
Design Inc.; designer: Soheil Nakhshab) (htt
p://uli.org/awards/sofia-lofts/)

E St. Joseph’s Campus, Oakland, California,
United States (developer: BRIDGE Housing
Corporation; designer: Van Meter Williams
Pollack LLP) (http://uli.org/awards/st-joseph-c
ampus/)

E Storrs Center, Storrs, Connecticut, United
States (developers: LeylandAlliance LLC and
EdR; designers: UDA, Newman, and BL) (htt
p://uli.org/awards/storrs-center/)

E Swedbank Headquarters, Sundbyberg,
Stockholm, Sweden (developer: Humlegården
Fastigheter AB; designer: 3XN) (http://uli.org/
awards/swedbank-headquarters/)

E Transforming a Neighbourhood: Mayfair,
London, London, United Kingdom (developer:
Grosvenor Britain & Ireland; designers: Lati-
tude, ESA, HOK, and Flanagan Lawrence) (htt
p://uli.org/awards/mayfair-estate-transformati
on/)

E Vera Haile Senior Housing/St. Anthony’s
Dining Room, San Francisco, California,
United States (developers: Mercy Housing Cal-
ifornia and St. Anthony Foundation; designer:
HKIT Architects) (http://uli.org/awards/vera-h
aile-senior-housingst-anthonys-dining-room/)

The competition, established in 1979, recognizes
real estate projects that achieve a high standard of
excellence in design, construction, economics, plan-
ning, and management. The program, open to the
entire industry (not just to ULI members), is viewed
as the centerpiece of ULI’s efforts to identify and

promote best practices in all types of real estate
development.

New Online Resource: Planning For
Prosperity In Small Towns And Rural
Regions

The NADO Research Foundation has developed a
new website Planning for Prosperity in Small Towns
and Rural Regions (http://ruralplanning.weebly.c
om/) that contains materials developed over the past
four years by NADO and its partners through the
HUD Sustainable Communities Initiative capacity
building program. The website contains links to
publications, webinars, workshop materials, and
other information on a variety of topics and themes
including economic resilience, entrepreneurship,
community engagement, downtown redevelopment,
food systems, and many other areas. While designed
initially to assist the Sustainable Communities Ini-
tiative (SCI) grantee communities, these materials
should be helpful to planners, economic developers,
elected officials, and local residents working to
improve and strengthen their small towns and rural
regions.

Through the capacity building program, the
NADO Research Foundation worked primarily with
grantees hailing from rural regions and smaller
towns by designing in-person workshops and peer
exchanges, organizing webinars and conference
calls, publishing case studies and best practices, and
providing one-on-one technical assistance to sup-
port their work. These efforts have forged networks
and connections among grantees who are pursuing
asset-based community and economic development
strategies to set a course for a strong, prosperous
future. The Sustainable Communities Initiative cre-
ated the space for grantees from rural and smaller
places to:

E Think, act, and plan like a region
E Leverage plans and funding opportunities
E Develop creative public engagement strategies
E Start a conversation on equity and inclusive-

ness
E Prepare for future challenges and tap into lo-

cal assets
For more information about the NADO Research

Foundation’s capacity building services, please
contact Program Manager Brett Schwartz at bschw
artz@nado.org.

AIA Becomes A Partner In “Every Body
Walk” Initiative

The American Institute of Architects (AIA) has
announced that it has become a partner in the
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“Every Body Walk!” initiative, a campaign created
by Kaiser Permanente and featuring organizations
such as the Centers for Disease Control and Preven-
tion (CDC) and the National Institutes of Health as
co-sponsors.

The partnership with the Every Body Walk! pro-
gram comes as part of the AIA’s continuing Design
& Health initiative, in which the AIA and its part-
ners in public health are working to create op-
portunities for architects to improve human health
and well-being through improvements to the built
environment.

Among other things, the AIA’s Design and Health
program seeks to facilitate holistic, synchronous and
multi-scale solutions that empower the AIA’s mem-
bers to address a wide range of areas connecting
Design & Health, and provide education, research
and policy tools to achieve that goal. The AIA recom-
mends six evidence-based approaches to health that
designers can embrace in their practice and policy-
setting: environmental quality, natural systems,
physical activity, safety, sensory environments, and
social connectedness. Underpinning all of these is a
belief that all Americans should have the opportu-
nity to make the choices that allow them to live a
long, healthy life, and that begins in the communi-
ties where we live.

“Partnering with ‘Every Body Walk!’ fits precisely
with the AIA’s mission to position architects in
designing solutions for America’s public health
crisis,” said Daniel Friedman, FAIA, PhD. Dean of
School of Architecture at the University of Hawaii
at Manoa and Chair of the AIA’s Design and Health
Leadership Group. “We look forward to further col-
laboration with the initiative’s partners so that we
can bring the expertise of architects to this
program.”

In April 2014, the AIA held a Health and Design
Summit at which Deputy U.S. Surgeon General
Rear Admiral Boris Lushniak, MD, MPH, called on
architects to continue to design walkable communi-
ties as a way to battle obesity. Nationally and lo-
cally, the AIA and its various chapters have long
been involved in promoting walkability in urban
environments. Walking tours hosted by various AIA
chapters encourage the public to explore their cities
by foot. Among the cities where AIA chapters offer
such tours are Akron, Ohio; Houston, Texas; Hono-
lulu, Hawaii; San Francisco, California; and Wash-
ington, DC. The links to such tours are below.

Akron, OH: http://aiaakron.org/local/akron-walki
ng-tour/

Columbus, OH: http://www.columbuscfad.org/desi
gnrolls

Houston, TX: https://aiahouston.org/v/site-home/
ArCH-Tours/3r/

Honolulu, HI: http://www.aiahonolulu.org/events/
event_list.asp

Memphis, TN: http://aiamemphis.org/tours
San Francisco, CA: http://www.archandcity.org/w

alking-tours/
Washington, DC: http://aiadc.com/node/7184
Additionally, AIA’s New York component was

instrumental in developing Active Design Guide-
lines that provide architects and urban designers
with a manual of strategies for creating healthier
buildings, streets, and urban spaces, based on aca-
demic research and best practices in the field. The
Guidelines include strategies for creating buildings,
neighborhoods, and outdoor spaces that encourage
walking, bicycling, and active transportation and
recreation.

Launched in January 2011, Every Body Walk! is a
program aimed at getting Americans up and moving.
Along with our partner network, the Every Body
Walk! initiative is working to spread the message
that walking 30 minutes a day, five days a week re-
ally can improve your overall health and prevent
disease. The website hub—www.everybodywalk.or
g—contains news and resources on walking and
health information, exclusive videos, and a personal
pledge form to start walking. The campaign also has
a strong social networking presence, offers a free
mobile app and engages in media partnerships with
multiple entities in the non-profit and corporate
realm.

Housing America Donates Household
Supplies To ALIVE! House Families

Housing America, a National Association of Hous-
ing and Redevelopment Officials (NAHRO) cam-
paign that raises awareness about affordable hous-
ing, donated household and cleaning products to
four families in ALIVE (ALexandrians InVolved
Ecumenically) transitional house shelter in Alexan-
dria, Va. ALIVE! House provides 6-12 months of
shelter, support deserving income-eligible families
and helps women and families in emergency
situations.

“Toiletries and cleaning supplies are provided for
all the residents in order for them to complete chores
as required, as well as get back on their feet if they
have just arrived or save more money towards their
permanent housing goal when they are working,”
says ALIVE! House Director Amanda Issac. “Items
like this cannot be bought with state financial
benefits received and can really impact their finan-
cial goals. By supplying these items for our resi-
dents, it helps them get one step closer to perma-
nent housing and independence!”
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Since 1972, ALIVE! House has operated a shelter
and provided services to residents such has living
skills, parenting classes, educational and career
development and finding housing once leaving the
shelter. Families save money by avoiding the supply
costs through donations such as those provided by
Housing America.

“This is a great example of what others could be
doing locally to build partnerships and amplify the
goals and objectives of the campaign,” says Housing
America Chair Clif Martin.

NAHB Remodeling Market Index Shows That
Remodeler Con�dence Remains In Positive
Territory

Remodeler confidence improved to 59 in the sec-
ond quarter of 2015 as the country sprang back from
the severe winter, according to the National Associa-
tion of Home Builders’ (NAHB) Remodeling Market
Index (RMI) released July 23, 2015.

An RMI above 50 indicates that more remodelers
report market activity is higher (compared to the
prior quarter) than report it is lower. The overall
RMI averages ratings of current remodeling activity
with indicators of future remodeling activity. The
RMI was 59 in the Northeast, 61 in the Midwest, 57
in the South and 61 in the West.

“The confidence in the remodeling industry has

been in positive territory for nine quarters in a row
as the entire housing industry’s situation continues
to improve,” said NAHB Remodelers Chair Robert
Criner, GMR, GMB, CAPS, a remodeler from New-
port News, Va. “With an increase in existing home
sales, remodelers received more signed contracts
and calls for pricing.”

Major additions gained steam in the second quar-
ter of 2015, rising to 57 from 54. Rising from 56 in
the previous quarter to 61, smaller remodeling jobs
continued to show strength. Overall, the current
market conditions of the RMI rose one point to 59
this quarter.

The RMI’s future market conditions index rose to
58 from 55 in the previous quarter. Two of its sub-
components—calls for bids and appointments for
proposals—gained five or more points from the
previous quarter’s reading while the amount of work
committed for the next three months and the back-
log of jobs remained steady.

“The rebound in remodeler confidence tracks the
overall arc of the housing industry as it gains
strength through new and existing home sales,” said
NAHB Chief Economist David Crowe. “Gains in the
RMI are tempered by ongoing labor shortages for
work on remodeling projects.”

HDR CURRENT DEVELOPMENTS12

K 2015 Thomson Reuters Vol. 43, No. 17



IDEAS AND TRENDS

AFFORDABLE HOUSING

A�ordable Housing Lenders Welcome New
FHA Financing Initiative

The nation’s leading affordable housing lenders
applauded HUD/FHA’s announcement that it will
expand financing for affordable apartments through
partnerships with experienced private lenders.

“HUD/FHA’s initiative is especially timely in light
of the worsening shortage of affordable apartments.
One-third of all American households are renters
and more than one-half of them are now rent bur-
dened, meaning they spend more than 30 percent of
their income on rent,” said Benson F. “Buzz” Roberts,
President and CEO of the National Association of
Affordable Housing Lenders (NAAHL). NAAHL
represents America’s leading lenders and investors
in low- and moderate-income communities, includ-
ing banks and mission-driven capital providers.

“The Small Building Risk Sharing Initiative is the
most promising policy innovation to provide smaller
loans for affordable apartments in recent memory.
For the first time, the local entrepreneurs who own
most of the apartment buildings in many communi-
ties will have access to long-term, fixed-rate FHA
mortgages that have generally been available only
to large real estate investment companies,” Roberts
said.

“For many years NAAHL has sought more equi-
table financing for smaller rental properties,” said
NAAHL Board Chairman Jack Markowski, who
heads the Community Investment Corporation
(CIC), the Chicago area’s leading lender for afford-
able rental housing. “This new initiative is a real
breakthrough for building owners and renters in
communities that lost many sources of affordable
housing capital in the wake of the financial crisis.”

“Affordable rental housing lenders like CIC have
performed remarkably well even in distressed com-
munities facing the worst economic conditions in
generations. But until now we have never had a
practical way to access FHA programs,” Markowski
said.

“Risk Sharing is smart policy because it harnesses
private sector expertise, discipline, and capital to
produce and preserve affordable housing,” Roberts
added. “As the term suggests, private lenders will
absorb one-half of any losses that might occur. Only
proven and well capitalized lenders will participate.
They will have every incentive to underwrite loans

prudently and monitor them vigilantly, reducing the
likelihood of default and minimizing losses if de-
faults do occur. That’s why the federal Office of
Management and Budget expects HUD’s revenue
from the program to exceed its costs.”

Freddie Mac Provides $21M In Financing For
Three Low Income Apartments In Tennessee

On July 24, 2015, Freddie Mac announced that it
had funded more than $21.4 million in loans to
rehabilitate three Tennessee apartment communi-
ties that have very affordable, below market rental
units. Working with Berkadia to arrange financing,
sponsor Highmark Holdings, LLC., utilized the
Freddie Mac Direct Purchase of Tax-Exempt Loans
(TEL) offering that helps to keep rental housing af-
fordable for lower-income families and increases
cost-effective financing for tax-exempt multifamily
properties. Details on TEL are available on line at
http://goo.gl/MnuUIw.

“It was great working with Berkadia and High-
mark to provide financing for the renovation of 400
apartments units, knowing that the rents will
remain affordable when they are completed,” said
David Leopold, Freddie Mac Multifamily vice presi-
dent of Affordable Lending and Sales. “The Direct
Purchase of Tax-Exempt Loans offering is more cost
efficient for the borrower than publicly offered credit
enhanced bonds, and is the first step toward a Fred-
die Mac securitization.”

TEL is financing for the acquisition or refinance
of affordable multifamily properties with 4 percent
Low Income Housing Tax Credits (LIHTC) with at
least seven years remaining in the tax credit benefit
period. It requires fewer documents and fewer
participants than traditional tax-exempt bond
financing—materially reducing transaction costs,
while providing aggressive long-term rates.

“In today’s competitive landscape, affordable
housing sponsors routinely compete head-to-head
against market rate sponsors for potential acquisi-
tions,” said Berkadia’s Managing Director of Afford-
able Housing Lloyd Griffin. “Multifamily affordable
housing deals, and in particular, those involving tax-
exempt financing, have historically been burdened
by costs, documentation and lengthy timelines.
Freddie Mac’s TEL offering reduces all three, serv-
ing to help equalize the playing field for affordable
housing sponsors, which in turn serves to preserve
and/or create more affordable housing stock
throughout the country.”
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“Berkadia delivered what they said they could in
the time frame in which they said they would do it,”
said Robert S. King, Managing Director, Highmark
Holdings, LLC. “Berkadia helped us close three sep-
arate mod-rehab bond deals under the new Freddie
Mac TEL initiative in a 60-day period, with each
transaction getting from purchase contract to clos-
ing within 120 days. I couldn’t be more pleased with
the job that Freddie Mac and Berkadia did for us.”

Details on the property include:

E $9.7 million loan for the 176-unit Biltmore
Place Apartments in Nashville. After the reno-
vations, 95 percent of the units will be income
and rent restricted to residents earning up to
60 percent of the Area Median Income (AMI).

E $3.25 million loan for 96-unit Ridgetop at
Athens apartments in Athens, Tenn. Post ren-
ovation the apartments will be rented to indi-
viduals with 50-60 percent of the AMI.

E $8.5 million loan for the 144-unit River Retreat
Apartments in Nashville. The units will be
income and rent restricted to residents earning
up to 50-60 percent of the AMI.

E Upgrades to each property include appliances,
water heaters, HVAC system, kitchen/
bathroom cabinetry, flooring, painting, light-
ing, landscaping and pavement resurfacing.

Berkadia, a joint venture of Berkshire Hathaway
and Leucadia National Corporation, is an industry-
leading commercial real estate company providing
comprehensive capital solutions and investment
sales advisory and research services for multifamily
and commercial properties. Berkadia is among the
largest, highest rated and most respected primary,
master and special servicers in the industry.

As a Freddie Mac Program Plus® lender, Fannie
Mae DUS® Multifamily Seller/Servicer, insurance
company correspondent, and HUD, MAP and LEAN
originator and servicer, Berkadia provides access to
capital and flexible, customized lending and servic-
ing solutions for the acquisition, construction, reha-
bilitation and refinance of multifamily and com-
mercial properties. Berkadia also provides interim
and short-term financing through its Proprietary
Bridge Lending Program. To learn more about
Berkadia, please visit www.berkadia.com.

HOUSING MARKET

U.S. New Home Sales at 7-Month Low As
Sales Fall 6.8% In June

Reuters reported on July 24, 2015, that new U.S.
single-family home sales fell in June to a seven-
month low and May’s sales were revised sharply
down, but the data did little to change the belief that

the housing market recovery was shifting into
higher gear. Sales of new homes account for only
8.1% of the housing market and tend to be volatile
on a month-to-month basis. June’s surprise decline
and the May revisions also are at odds with other
housing data that have shown strong momentum.

“We should not get too worried about the signal
from the new home sales data at this point,” said
Daniel Silver, an economist at JPMorgan in New
York. New home sales dropped 6.8% to a seasonally
adjusted annual rate of 482,000 units, the lowest
level since last November, the Commerce Depart-
ment said. May’s sales pace was cut to 517,000 units
from the previously reported 546,000 units. Despite
two straight months of declines in new home sales,
the housing market recovery remains intact. New
home sales were up 18.1% compared to June of last
year.

Housing is being supported by a tightening labor
market, which has unleashed demand from young
adults. Government efforts to ease lending condi-
tions for first-time buyers through mortgage finance
firms Fannie Mae and Freddie Mac also have
helped. A report on July 22 showed home resales
jumped to a more than eight-year high in June. Data
showed building permits near an eight-year peak in
June and housing starts increasing solidly.

“We see no reason to change our view that hous-
ing activity is on an upswing,” said John Ryding,
chief economist at RDQ Economics in New York. The
strong housing momentum suggests the economy
remained on solid ground despite a surprise drop in
retail sales last month and a struggling manufactur-
ing sector, and should be able to absorb an interest
rate hike expected later this year.

The U.S. economy is on better footing than its
global peers. Data showed Chinese manufacturing
contracted in July to a 15-month low. Business activ-
ity in the euro zone slowed this month, with the
weakness blamed on the impact of Greece’s debt
crisis. U.S. manufacturing, which has been hobbled
by a strong dollar and spending cuts by energy
companies, showed signs of stabilizing in July.

Pending Home Sales Slip Slightly Following
Five Months Of Increases

After five consecutive months of increases, pend-
ing home sales slipped in June but remained near
May’s level, which was the highest in over nine
years, according to the National Association of Real-
tors (NAR) release of July 29, 2015. Modest gains in
the Northeast and West were offset by larger de-
clines in the Midwest and South.

The Pending Home Sales Index, a forward-looking
indicator based on contract signings, fell 1.8% to
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110.3 in June but is still 8.2% above June 2014
(101.9). Despite last month’s decline, the index is
the third highest reading of 2015 and has now
increased year-over-year for 10 consecutive months.

Lawrence Yun, NAR chief economist, says al-
though pending sales decreased in June, the overall
trend in recent months supports a solid pace of home
sales this summer. “Competition for existing houses
on the market remained stiff last month, as low
inventories in many markets reduced choices and
pushed prices above some buyers’ comfort level,” he
said. “The demand is there for more sales, but the
determining factor will be whether or not some of
these buyers decide to hold off even longer until sup-
ply improves and price growth slows.”

According to Yun, existing-home sales are up con-
siderably compared to a year ago despite the share
of first-time buyers only modestly improving. The
reason is that the boost in sales is mostly coming
from pent-up sellers realizing their equity gains
from recent years. “Strong price appreciation and
an improving economy is finally giving some home-
owners the incentive and financial capability to sell
and trade up or down,” adds Yun. “Unfortunately,
because nearly all of these sellers are likely buying
another home, there isn’t a net increase in inventory.
A combination of homebuilders ramping up con-
struction and even more homeowners listing their
properties on the market is needed to tame price
growth and give all buyers more options.”

The PHSI in the Northeast inched 0.4% to 94.3 in
June, and is now 12.0% above a year ago. In the
Midwest the index declined 3.0% to 108.1 in June,
but is still 5.0% above June 2014.

Pending home sales in the South also decreased
3.0% to an index of 123.5 in June but are still 7.8%
above last June. The index in the West increased
0.5% in June to 104.4, and is now 10.4% above a year
ago.

The national median existing-home price for all
housing types in 2015 is expected to increase around
6.5% to $221,900, which would match the record
high set in 2006. Total existing-home sales this year
are forecast to increase 6.6% to around 5.27 million,
about 25% below the prior peak set in 2005 (7.08
million).

MBA Signi�cantly Increases Forecast For
Home Purchase Lending

The Mortgage Bankers Association (MBA) has
released its updated mortgage finance and economic
forecasts. The revision included a significant in-
crease in the volume of purchase originations. MBA
now projects that purchase originations will reach
$801 billion in 2015 and $885 billion in 2016. That

is an increase of $71 billion and $94 billion, respec-
tively, over the association’s previous forecast.

Mike Fratantoni, MBA’s Chief Economist, along
with senior MBA economists Lynn Fisher and Joel
Kan, explained the drivers behind the increased
forecast in MBA’s July Economic and Mortgage
Finance Commentary:

The housing market recovery has shifted to a higher
gear. We have revised upwards our estimates and
forecasts for home sales and home prices, and the
cash share of purchases has declined. All of these fac-
tors point to higher levels of purchase originations.
Revisions to our purchase origination forecast in July
result from changes in our expectations about the rate
at which purchase applications and housing sales
translate into dollars of mortgage originations.
Overall, we believe that pull-through rates have
increased, reflecting incremental but important
changes in borrower behavior and lender underwrit-
ing practices, as well as changing average loan sizes
and falling cash shares. As a result of the changes
outlined, purchase originations are now expected to
increase to $801 billion in 2015, an upward revision
from $730 billion in last month’s forecast, and from
$638 billion in 2014. For 2016, we increased our
forecast to $885 billion in purchase originations.
More sales are being financed, and more applications
are being approved. And we expect that this trend
will continue into 2016 and beyond, as the broader
economy and job market continue to improve. The
stronger job market and somewhat higher levels of
inflation will lead the Fed to hike in September, and
we expect that mortgage rates will hit 4.5 percent by
the end of the year. However, the positive of the
stronger job market will outweigh any negative of
somewhat higher mortgage rates.
The increase in rates will continue to nudge refinance
volume down as expected. Our forecast for refinance
mortgage originations remains the same as last
month. Refinances are expected to be $551 billion in
2015, compared to $484 billion in 2014. As a result,
total originations are expected to be $1.35 trillion in
2015 and $1.26 trillion in 2016, compared to $1.12
trillion in 2014.
To view a full copy of MBA’s July Economic and

Mortgage Finance Commentary, visit https://www.m
ba.org/Documents/Research/Forecast%20Comment
ary%20Jul%202015.pdf.

New NAR Poll Reveals That Millennials
Favor Walkable Communities By A
Substantially Wide Margin Over Other
Generations

Millennials prefer walking over driving by a
substantially wider margin than any other genera-
tion, according to a new poll released July 28, 2015,
and conducted by the National Association of Real-
tors (NAR) and the Transportation Research and
Education Center at Portland State University.

The 2015 National Community and Transporta-
tion Preference Survey found that millennials, those
aged 18-34, prefer walking as a mode of transporta-
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tion by 12 percentage points over driving. Millenni-
als are also shown to prefer living in attached hous-
ing, living within walking distance of shops and
restaurants, and having a short commute, and they
are the most likely age group to make use of public
transportation.

The poll also found that millennials show a
stronger preference than other generations for
expanding public transportation and providing
transportation alternatives to driving, such as bik-
ing and walking, while also increasing the avail-
ability of trains and buses. Millennials likewise
favor developing communities where people do not
need to drive long distances to work or shop.

“Realtors don’t only sell homes, they sell neighbor-
hoods and communities,” said NAR President Chris
Polychron, executive broker with 1st Choice Realty
in Hot Springs, Ark. “Realtors aid in improving and
revitalizing neighborhoods with smart growth initia-
tives, helping create walkable, urban centers, which
is what more Americans want in their
neighborhoods. While there is no such thing as a
one-size-fits-all community, more and more home-
buyers are expressing interest in living in mixed-
use, transit-accessible communities.”

As a whole, the survey found that Americans
prefer walkable communities more so than they
have in the past. Forty-eight percent of respondents
reported that they would prefer to live in communi-
ties containing houses with small yards but within
easy walking distance of the community’s ameni-
ties, as opposed to living in communities with houses
that have large yards, but they have to drive to all
amenities. And while 60% of adults surveyed live in
detached, single-family homes, 25% of those respon-
dents said they would rather live in an attached
home and have greater walkability.

When choosing a new home, respondents indi-
cated that they would like choices when it comes to
their community’s transportation options. Eighty-
five percent of survey participants said that side-
walks are a positive factor when purchasing a home,
and 79% place importance on being within easy
walking distance of places. Women in particular
value walkability in their communities, with 61%
indicating that having sidewalks with stores and
restaurants to walk to is very important.

When it comes to respondents’ thoughts on trans-
portation priorities for the government, 83% indi-
cated that maintaining and repairing roads and
bridges should be a high priority, with expanding
roads to help alleviate or reduce congestion as the
next highest priority, at 60%. While consumers’ top
two concerns are related to driving, over half of
survey participants stated that expanding public

transit and providing convenient alternatives to
driving should also be high priorities.

TREC’s research on active transportation and
urban housing choices provided a foundation to
build upon in working with NAR for this poll. “It’s
great to work with an organization that reaches so
many professionals and has such an effect on people
as they decide where to live,” said Jennifer Dill,
director of TREC. “This poll shows again how strong
a role transportation plays in housing decisions.”

The survey of 3,000 adult Americans living in the
50 largest metropolitan areas was conducted by
American Strategies and Meyers Research in May
2015 and analyzed by researchers at Portland State
University.

TREC, the Transportation Research and Educa-
tion Center at Portland State University, produces
timely, practical research useful to transportation
decision makers and supports the education of
future transportation professionals. TREC houses
the National Institute for Transportation and Com-
munities, the Initiative for Bicycle and Pedestrian
Innovation and the Portal transportation data
archive.

Fannie Mae Economic & Strategic Research
Group Suggests That Con�dence In Domestic
Markets Should Bolster Housing

Incoming data suggest that domestic economic
activity was stronger than expected in the second
quarter, paving the way for accelerated growth in
the second half of the year, according to a July 23,
2015, release from Fannie Mae’s Economic & Stra-
tegic Research (ESR) Group. Bolstered by improved
consumer spending and residential and nonresiden-
tial investment, and coupled with a waning drag
from net exports, economic growth is expected to
have picked up to 2.8% annualized in the second
quarter—0.4 percentage points stronger than in the
June forecast. Although volatile economic conditions
abroad pose potential headwinds to 2015 growth
expectations, the ESR Group has adjusted its full-
year 2015 economic growth projection to 2.1%, up
from 1.9% in the prior forecast.

“Our second-half outlook is little changed overall,
but we have upgraded our full-year outlook due to
the upward revision to first-quarter GDP and our
more optimistic view for the second quarter,” said
Fannie Mae Chief Economist Doug Duncan. “We
believe consumer spending will be the largest con-
tributor to growth for the remainder of the year,
particularly as consumers’ confidence, household net
worth, and income growth prospects have continued
to strengthen amid an improving jobs market. On
the downside, the drop in oil prices will likely

HDR CURRENT DEVELOPMENTS16

K 2015 Thomson Reuters Vol. 43, No. 17



continue to weigh on nonresidential investment in
structures, and on balance we expect net exports to
be a drag on growth this year, due in large part to
the debt crisis in Greece and deteriorating economic
conditions in China.”

“Our housing forecast also remains largely un-
changed, with leading housing indicators pointing
to continued improvement heading into summer,”
said Duncan. “We expect to see strong sales, lean
inventories, and rising confidence through the rest
of the year, which should support increased home
building activity and give an added boost to eco-
nomic growth. Although a lack of skilled labor may
hurt construction activity, our forecast calls for
housing starts to average 1.12 million units. We
expect existing and new home sales to climb by ap-
proximately 5 and 25%, respectively, and total
mortgage originations to rise approximately 24% to
$1.46 trillion, with a refinance share of 47%.”

Visit the Economic & Strategic Research site at
www.fanniemae.com to read the full July 2015 Eco-
nomic Outlook, including the Economic Develop-
ments Commentary, Economic Forecast, Housing
Forecast, and Multifamily Market Commentary. To
receive e-mail updates with other housing market
research from Fannie Mae’s Economic & Strategic
Research Group, visit http://goo.gl/IgQQRk.

Freddie Mac Multi-Indicator Market Index
Shows U.S. Housing Markets Steadily
Improving

On Jul 22, 2015, Freddie Mac released its updated
Multi-Indicator Market Index (MiMi) showing the
U.S. housing market continuing to slowly stabilize
with three additional metro areas entering their
outer range of stable housing activity: Stockton, Cal-
ifornia; Madison, Wisconsin; and Miami, Florida.

The national MiMi value stands at 79.2, indicat-
ing a weak housing market overall but showing an
improvement of +0.71% from April to May and a
three-month improvement of +2.09%. On a year-
over-year basis, the national MiMi value has im-
proved +4.35%. Since its all-time low in October
2010, the national MiMi has rebounded 34 percent,
but remains significantly off from its high of 121.7.

Highlights of the report include:

E Twenty-six of the 50 states plus the District of
Columbia have MiMi values in a stable range,
with the District of Columbia (100.5), North

Dakota (96.4), Montana (93), Hawaii (92.1),
and California (87.7) ranking in the top five.

E Thirty-eight of the 100 metro areas have MiMi
values in a stable range, with Fresno (95.8),
Honolulu (93.1), Austin (92.8), Los Angeles
(90.3) and Salt Lake City (90.1) ranking in the
top five.

E The most improving states month-over-month
were District of Columbia (+2.24%), Nevada
(+1.88%), Washington (+1.59%), Arizona
(+1.58%) and Rhode Island (+1.56%). On a
year-over-year basis, the most improving states
were Oregon (+12.58%), Florida (+11.60%), Ne-
vada (11.21%), Colorado (+9.47%), and Michi-
gan (+8.15%).

E The most improving metro areas month-over-
month were Cape Coral, FL (+2.12%), Las
Vegas, NV (+2.00%), Orlando, FL (+1.87%), Se-
attle, WA (+1.87%), and Miami, FL (+1.77%).
On a year-over-year basis, the most improving
metro areas were Orlando, FL (+13.62%), Palm
Bay, FL (+13.23%), Cape Coral, FL (+13.07%),
Miami, FL (+12.90%), and Portland, OR
(+12.73%).

E In May, 43 of the 50 states and 95 of the 100
metros were showing an improving three
month trend. The same time last year, 42 of
the 50 states plus the District of Columbia, and
95 of the top 100 metro areas were showing an
improving three-month trend.

Freddie Mac Deputy Chief Economist Len Kiefer
stated, “MiMi continues to deliver good news on the
housing front as more markets continue improving.
Likewise, it’s becoming clearer every month that af-
ter several years of local trends largely reflecting
national trends, we are getting back to more normal
times where local housing markets develop based
on their own unique economies. For example, hous-
ing markets in the West and Southwest continue to
be the bright spot of the recovery and spring home-
buying season with strong purchase activity fueled
by an improving local economy and job picture. Yet,
even within these regions, MiMi shows noticeable
differences. Meanwhile, markets throughout Flor-
ida showed significant improvement this month not
because of robust home buying activity, but because
more borrowers became current on their mortgages,
with just a few showing better purchase activity.
Florida markets, much like those in Nevada or
Arizona, while improving rapidly, still have signifi-
cant work to do to get back to their benchmark
stable ranges.”

HDR CURRENT DEVELOPMENTS 17

K 2015 Thomson ReutersVol. 43, No. 17



FINANCE

CONSUMER CREDIT
DELINQUENCY

National Credit Default Rates Reach New
Lows In May 2015

Data through June 2015, released July 21, 2015,
by S&P Dow Jones Indices and Experian for the
S&P/Experian Consumer Credit Default Indices, a
comprehensive measure of changes in consumer
credit defaults, showed increases in first mortgage,
second mortgage, and composite default rates. The
composite rate posted a 0.93% default rate in June,
five basis points up from the previous month. The
first mortgage default rate reported a default rate of
0.80%, six basis points up from its historical low in
May. The auto loan default rate reported a new
historical low of 0.85%, a one basis point decrease
from the previous month. The bank card default rate
dropped another 10 basis points, reporting 2.88% in
June. The second mortgage default rate reported an
increase of 13 basis points to 0.55%.

Three of the five major cities also continued their
downward trend, reporting negative month-over-
month default rates in June. Los Angeles led the
way, reporting 0.88%, down seven basis points from
the previous month. New York and Dallas continued
their downward inclination, reporting historical
lows of 0.91% and 0.68%, decreases of four basis
points and two basis points, respectively. Miami had
a significant increase of 25 basis points, reporting
1.42% in June. Chicago bounced back from a three-
month decline to report a default rate of 1.04%, up
four basis points from the previous month.

“This report, and the economy’s overall condition,
both look a lot like last month,” said David M.
Blitzer, Managing Director and Chairman of the
Index Committee. “The economy continues to ex-

pand at a modest pace, helped by the 5.3% unem-
ployment rate, a continued low rate of initial unem-
ployment claims, and recent improvements in
housing starts. All of these factors should continue
to support the current low rate of consumer credit
defaults. However, some factors raise concern for
both consumers’ financial conditions and the
economy. While oil prices are low, they remain vola-
tile as traders and investors weigh the impact of
Greece, the agreement with Iran, and the latest
bounce and bump in China’s equity market. For
consumer spending, oil matters the most of these
possible developments. Oil price swings are feeding
into consumer prices as seen in the uptick in the
June CPI numbers. However, we would need higher
inflation for a long time period before it would worry
consumers or cause a pause in spending or credit
usage.”

“Looking across the five cities reported on each
month, Miami shows a jump in consumer defaults,
Chicago saw a slight uptick, while the others saw
default rates flat to down. The favorable default
trends remain in place. The increase in Chicago’s
numbers is too small to be a concern. Miami’s figure
does not appear to be an issue, either; in the next
month or two, data are likely to show Miami in good
shape compared with the other cities. Among the
different categories, bank cards saw the largest drop
while auto loans were off by a tick. First and second
mortgages saw a small increase in defaults. None of
these data are immediate cause for concern. They
reflect continued optimism and spending by
consumers.”

The table below summarizes the June 2015 re-
sults for the S&P/Experian Credit Default Indices.
These data are not seasonally adjusted and are not
subject to revision.

S&P/Experian Consumer Credit Default Indices
National Indices

Index June 2015
Index Level

May 2015
Index Level

June 2014
Index Level

Composite 0.93 0.88 1.02
First Mortgage 0.80 0.74 0.89
Second Mortgage 0.55 0.42 0.57
Bank Card 2.88 2.98 3.02
Auto Loan 0.85 0.86 0.96

Source: S&P/Experian Consumer Credit Default
Indices

HDR CURRENT DEVELOPMENTS18

K 2015 Thomson Reuters Vol. 43, No. 17



REFINANCING

FHFA Releases May Re�nance Report
Showing Over 3.3 Million HARP Re�nances
Since Program Inception

On July 24, 2015, the Federal Housing Finance
Agency released the May 2015 Refinance Report.
Highlights of the report are as follows:

E Refinance volume decreased in May 2015 but
remained at levels above those observed in
2014. Mortgage rates rose in May: the average
interest rate on a 30 year fixed rate mortgage
reached 3.84 percent.

E In May 2015, 10,419 refinances were completed
through HARP, bringing the total refinances
through HARP from the inception of the pro-
gram to 3,324,228.

E HARP volume represented 5 percent of total
refinance volume in May 2015.

E Year to date through May 2015, borrowers with
loan-to-value ratios greater than 105 percent
accounted for 24 percent of the volume of HARP
loans.

E In May 2015, 8 percent of the loans refinanced
through HARP had a loan-to-value ratio
greater than 125 percent.

E Year to date through May 2015, 28 percent of
HARP refinances for underwater borrowers
were for shorter-term 15- and 20-year mort-
gages, which build equity faster than tradi-
tional 30-year mortgages.

E Year to date through May 2015, HARP refi-
nances represented 13 or more percent of total
refinances in Florida and Georgia, more than
double the 6 percent of total refinances nation-
wide over the same period.

E Borrowers who refinanced through HARP had
a lower delinquency rate compared to borrow-
ers eligible for HARP who did not refinance
through the program.

MORTGAGE RATES

Global Equity Sell-O�s Drive Mortgage Rates
Down

On July 30, 2015, Freddie Mac released the re-
sults of its Primary Mortgage Market Survey
(PMMS), showing average fixed mortgage rates
moving down with the average 30-year fixed mort-
gage rate ducking just under four percent.

Highlights of the report included:

E 30-year fixed-rate mortgage (FRM) aver-
aged 3.98% with an average 0.6 point for the

week ending July 30, 2015, down from the
previous week when it averaged 4.04%. A year
ago at this time, the 30-year FRM averaged
4.12%.

E 15-year FRM averaged 3.17% with an aver-
age 0.6 point, down from the previous week
when it averaged 3.21%. A year ago at this
time, the 15-year FRM averaged 3.23%.

E 5-year Treasury-indexed hybrid
adjustable-rate mortgage (ARM) averaged
2.95% with an average 0.4 point, down from
the previous week when it averaged 2.97%. A
year ago, the 5-year ARM averaged 3.01%.

E 1-year Treasury-indexed ARM averaged
2.52% with an average 0.3 point, down from
the previous week when it averaged 2.54%. At
this time last year, the 1-year ARM averaged
2.38%.

Average commitment rates should be reported
along with average fees and points to reflect the
total upfront cost of obtaining the mortgage. Visit
the following links for the Regional and National
Mortgage Rate Details and Definitions. Borrowers
may still pay closing costs which are not included in
the survey.

Sean Becketti, chief economist, Freddie Mac,
stated in the release that “Monday’s 8% decline in
Chinese stock prices triggered similar—though
smaller—sell-offs in global equity markets. The as-
sociated flight to quality drove U.S. Treasury yields
down nearly 5 basis points. Accordingly, 30-year
fixed-rate mortgages fell 6 basis points to 3.98%.
The mortgage rate has bounced between 3.98 and
4.09% since the first full week of June, falling a bit
when events overseas take a turn for the worse and
rising when the clouds appear ready to part. With
no clear direction coming from the Fed this after-
noon, we expect more of the same in coming weeks.

“Recent housing data exhibited the same good
news/bad news pattern as overseas developments.
Coming into this week, existing home sales (visit
http://goo.gl/ZogwDK for detail) for June and the lat-
est FHFA house price (available on line at http://go
o.gl/8iPy4n) measures both suggested a stronger
tone in the housing market. However, this week
brought nothing but bad—or at least weaker-than-
expected—news. New homes sales and pending
home sales (available at http://goo.gl/xedncr and htt
p://goo.gl/PIAHE7, respectively) both weakened and
the Case-Shiller house price indices (available at ht
tp://goo.gl/LJPkrz), while positive, fell below the
lower end of expectations. Finally, the inadvertent
release of Fed staff projections increased uncer-
tainty over the timing of future Fed rate moves.”
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MORTGAGE FORECLOSURES

Lowest Number of Seriously Underwater
Foreclosure Properties Since Reporting
Began In 2012

On July 30, 2015, RealtyTrac released its Q2 2015
U.S. Home Equity & Underwater Report, which
shows that as of the end of the second quarter there
were 7,443,580 U.S. residential properties that were
seriously underwater—where the combined loan
amount secured by the property is at least 25 per-
cent higher than the property’s estimated market
value—representing 13.3 percent of all properties
with a mortgage.

The second quarter underwater numbers were up
from 7,341,922 seriously underwater homes repre-
senting 13.2 percent of all homes with a mortgage in
the previous quarter—making Q2 the second con-
secutive quarter with a slight increase in both the
number and share of seriously underwater proper-
ties—but were down from 9,074,449 seriously under-
water properties representing 17.2 percent of all
homes with a mortgage in the second quarter of
2015. The number and share of seriously underwa-
ter homes peaked in the second quarter of 2012 at
12,824,729 seriously homes representing 28.6 per-
cent of all homes with a mortgage.

“Slowing home price appreciation in 2015 has
resulted in the share of seriously underwater prop-
erties plateauing at about 13 percent of all proper-
ties with a mortgage,” said Daren Blomquist, vice
president at RealtyTrac. “However, the share of
homeowners with the double-whammy of seriously
underwater properties that are also in foreclosure is
continuing to decrease and is now at the lowest level

we’ve seen since we began tracking that metric in
the first quarter of 2012.”

The share of distressed properties—those in some
stage of the foreclosure process—that were seriously
underwater at the end of the second quarter was
34.4 percent, down from 35.1 percent in the first
quarter of 2015 and down from 43.6 percent in the
second quarter of 2014 to the lowest level since
tracking began in the first quarter of 2012. Con-
versely, the share of foreclosures with positive
equity increased to 42.4 percent in the second
quarter, up slightly from 42.1 percent in the first
quarter and up from 34.1 percent in the second
quarter of 2014.

Residential Credit Solutions To Pay $1.5
Million For Servicing Wrongs After CFPB
Takes Action Against It For Blocking
Consumers’ Attempts to Save Their Homes
From Foreclosure

On July 30, 2015, the Consumer Financial Protec-
tion Bureau (CFPB) took action against Residential
Credit Solutions, Inc., for blocking consumers’ at-
tempts to save their homes from foreclosure. The
mortgage servicer failed to honor modifications for
loans transferred from other servicers, treated
consumers as if they were in default when they
weren’t, sent consumers escrow statements falsely
claiming they were due a refund, and forced consum-
ers to waive their rights in order to get a repayment
plan. Residential Credit Solutions has agreed to pay
$1.5 million in restitution to victims and a $100,000
civil money penalty for its illegal actions.

“By failing to honor loan modifications already in
place, Residential Credit Solutions put consumers

HDR CURRENT DEVELOPMENTS20

K 2015 Thomson Reuters Vol. 43, No. 17



through more headaches but in some cases cost
consumers their homes,” said CFPB Director Rich-
ard Cordray. “Residential Credit Solutions must
now compensate its victims $1.5 million as a result
of our action.”

Residential Credit Solutions, headquartered in
Fort Worth, Texas, is a national mortgage servicing
company with about $95 million in total assets.
Since 2009, approximately 75,000 borrowers have
had their loans transferred to Residential Credit
Solutions. The company specializes in servicing de-
linquent loans and “credit-sensitive” residential
mortgage loans, where the borrower is at high risk
for default. As a servicer, it is responsible for, among
other things, creating and sending monthly state-
ments to borrowers, and collecting and processing
payments. For troubled borrowers, it administers
short sale and foreclosure relief programs provided
by the owner of the loan. These “loss mitigation”
programs provide alternatives to foreclosure.

According to the order, Residential Credit Solu-
tions engaged in illegal practices when servicing
loans that it acquired from other servicers. On a
number of occasions, the company failed to honor
trial loan modifications that consumers had entered
into with their prior servicers. Instead, it insisted
that the consumer re-prove that they qualified. This
effectively set consumers back as though they had
not received a trial modification. It also prolonged
many people’s loss mitigation plans. The company
put consumers in loan modification trial period
purgatory and confused consumers about the status
of their modifications, making it difficult for them to
take appropriate action. In many cases, the company
delayed or deprived borrowers of the opportunity to
save or sell their homes.

Residential Credit Solutions’ failures as a mort-
gage servicer hurt homeowners. In many cases, the
company deprived borrowers of the ability to make
an informed choice about how to save or sell their
home, caused borrowers to drop out from the loss
mitigation process entirely, and drove borrowers
into foreclosure. The company violated the Con-
sumer Financial Protection Act. Specifically, since
January 2009, the company has:

E Failed to honor in-process modifications:
Some of the borrowers who had their mortgage
loans transferred to Residential Credit Solu-
tions were already in trial modifications where
they were making reduced payments. Residen-
tial Credit Solutions’ practice from at least
2009 to 2013 was to not honor those
agreements. Instead, the company insisted
that consumers re-qualify for the
modifications. The company treated these
consumers as if they were still in default,

subjecting them to collection calls, late fees,
and default and delinquency notices. Many
consumers had their loans referred to foreclo-
sure, and some eventually lost their homes.

E Provided incorrect information: For the in-
process modifications that Residential Credit
Solutions failed to recognize, the company gave
incorrect information to certain consumers
about their unpaid balances, payment due
dates, interest rates, monthly payment
amounts, and delinquency statuses.

E Misrepresented to consumers that they
had extra money in escrow and were due
a refund: Servicers are required, with certain
exceptions, to provide annual escrow account
statements to consumers. These statements
include the amount of any surplus funds, which
must be refunded to a consumer whose loan
payments are current. Many of the escrow
statements that Residential Credit Solutions
sent to delinquent consumers incorrectly stated
that they had an escrow surplus of between $80
and $10,000.

E Forced consumers to waive certain rights
to get a payment plan: Sometimes, the com-
pany offered a payment plan to consumers who
fell behind in their payments. It allowed the
consumer to make additional payments over a
defined period of time; these were often a
consumer’s last opportunity to avoid default or
foreclosure. But the company illegally required
consumers to surrender certain legal rights in
future foreclosures and bankruptcy protections
as a condition of receiving the payment plan.

This enforcement action covers Residential Credit
Solutions’ illegal practices prior to the January 2014
effective date of the CFPB’s new mortgage servicing
rules.

ENFORCEMENT ACTION

Under the Dodd-Frank Wall Street Reform and
Consumer Protection Act, the CFPB has the author-
ity to take action against institutions engaging in
unfair, deceptive, or abusive practices. The order
requires Residential Credit Solutions to, among
other things:

E Pay $1.5 million in redress to victims: The
company must pay $1.5 million to the hundreds
of consumers whose in-process loan modifica-
tions were not honored. Borrowers who receive
payments will not be prevented from taking in-
dividual action on their claims as a result of
this settlement.

E Engage in efforts to help affected borrow-
ers preserve their home: For certain borrow-
ers affected by its unlawful practices who were
not foreclosed on, Residential Credit Solutions
must convert in-process loan modifications into
permanent modifications. And it must engage
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in outreach, including telephone and mail
campaigns and translation services to contact
borrowers and offer them loss mitigation
options. It must stop foreclosure processes for
certain borrowers, if those are happening.

E Honor prior loss mitigation agreements:
Residential Credit Solutions must honor loss
mitigation agreements entered by prior ser-
vicers, including in-process modifications,
continue processing pending loss mitigation
requests received in transfers, and review and
evaluate pending loss mitigation applications.

E End all mortgage servicing violations: In
addition to being subject to the loss mitigation
provisions of the CFPB’s new mortgage servic-
ing rules, Residential Credit Solutions is pro-
hibited from making misrepresentations to
consumers regarding loss mitigation, such as
false statements about how much is owed.

E Adhere to rigorous servicing transfer
requirements: The company must create a
detailed data integrity program that tests,
identifies, and corrects errors in loans trans-
ferred to it to ensure that it has accurate infor-

mation about consumers’ loans. Residential
Credit Solutions may not transfer loans in loss
mitigation, in or out, unless all account-level
documents and data relating to loss mitigation
are provided to the new servicer by the date of
transfer.

E Make loss mitigation applications readily
available: Residential Credit Solutions must
make its loss mitigation application available
to consumers at no cost by making it readily
accessible on its website and providing it upon
request to consumers. The application must
identify all required documentation and infor-
mation necessary to complete a loss mitigation
application. It must also adequately train its
personnel in loss mitigation procedures.

E Pay $100,000 civil penalty: The company
will make a $100,000 penalty payment to the
CFPB’s Civil Penalty Fund.

A copy of the consent order is available at http://g
oo.gl/P4xj6R.
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COURTS

RURAL HOUSING

RHS Mortgagors Granted Leave To Amend
Complaint To Specify Provisions Of
Application To Settle Mortgage Debt
Allegedly Breached By Agency

The Court of Federal Claims in Clewley v. United
States, 2015 WL 4178063 (Ct. Fed. Cl. 2015) dis-
missed a complaint brought by mortgagors under a
USDA Rural Housing Service (“RHS”) mortgage
against the agency, alleging that the RHS breached
the contractual duty of good faith and fair dealing
by not responding in a timely fashion to the plain-
tiffs’ request for a mortgage loan settlement of their
outstanding debt. The court granted the plaintiffs
leave to amend their complaint to specify the con-
tractual provisions allegedly breached by the RHS.

Shanna and Colt Clewley received a $174,890
loan from the RHS in 2005 to construct a single-
family home in Florissant, Colorado (“loan
agreement”). The loan documents consisted of a
promissory note, a deed of trust, a subsidy repay-
ment agreement, and a payment assistance/deferred
mortgage assistance agreement. The Clewleys dis-
covered construction defects, i.e., faulty plumbing,
protruding screws and nails, a leaky bathtub, and
mold throughout the house, after moving into the
house. They continued their mortgage payments
through 2011. At that time the RHS increased
payments. The Clewleys requested a lower, more af-
fordable payment, which the RHS refused. The
plaintiffs ceased making payments in October 2011,
and in January 2012 the RHS demanded a lump
sum makeup payment. The Clewleys could not af-
ford the lump sum payment, and sold the house in
March 2012 for $101,000 ($85,000 less than the
remaining balance on the mortgage).

According to the Clewleys, an unnamed RHS em-
ployee gave them oral assurances before they sold
the house that RHS would forgive the remainder of
the debt if they closed the short sale and applied to
settle their loan. The plaintiffs closed on the sale of
the house in July 2012. They also submitted the loan
settlement application (“short sale application”).
The RHS said in a June 2012 letter that it would
release its mortgage lien on the house, while remind-
ing them that they remained responsible for the
outstanding balance. In app. October 2013, the
Clewleys sought to purchase a home in South
Dakota. However, the RHS did not process the short
sale application. Instead the USDA disclosed the

Clewleys’ debt to credit reporting agencies when the
Clewleys sought to purchase the new house. The
RHS also disclosed to the credit reporting agencies
the fact that the Clewleys were behind in their pay-
ments, and subject to a lien of foreclosure As a con-
sequence, the Clewleys were unable to close on the
new home. When the Clewleys resubmitted their ap-
plication, the RHS offered to lower the amount owed
from $79,713.31 to $59,784.98. The plaintiffs
counter offered in February and again in May 2014,
but RHS did not respond to either. In June 2014,
RHS provided another offer of settlement, which
plaintiffs did not accept.

The plaintiffs filed the present action against the
United States in the Court of Federal Claims Decem-
ber 2014, alleging that the defendant breached a
contractual duty of good faith and fair dealing
through, inter alia, failing to respond in a timely
manner to the Clewleys’ short sale application and
through misrepresenting their financial condition to
the credit reporting agencies. The defendant filed a
motion to dismiss for lack of jurisdiction under
F.R.Civ.P. 12(b)(1) and a failure to state a claim for
which relief can be granted under F.R.Civ.P. 12(b)(6).

The defendant argued that jurisdiction was lack-
ing at the court because the Clewleys failed to
exhaust their administrative remedies as mandated
by the Federal Crop Insurance Reform and Depart-
ment of Agriculture Reorganization Act of 1994 and
its implementing regulations. See 7 U.S.C.A.
§§ 6991, 6999 (2012) (“Reorganization Act”). The
RHS further argued that the claim based on alleged
misrepresentation to the credit agencies was actu-
ally a tort claim, and thus was not within the juris-
diction of the Court of Federal Claims. The Clewleys
argued that they were not challenging an adverse
decision, but instead the wrongful conduct of the
RHS during the contractual relationship between
the parties. That relationship was formed after their
submission of the short sale application. They al-
leged that the succeeding 15 months of silence by
RHS constituted an acceptance of the plaintiffs’ of-
fer, with the $101,000 derived from the short sale
providing the consideration. Finally, they argued
that a tort claim resulting from a breach of contract
was in essence a contract claim, and thus was within
the court’s jurisdiction.

The court granted in part and denied in part the
motion by the United States to dismiss the claim
under Rule 12(b)(1). Under the Reorganization Act,
a recipient of mortgage payment assistance for ru-
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ral housing may appeal an adverse decision by the
RHS by following the statutory administrative
review process, under 7 U.S.C.A. §§ 6995-6999. The
district courts have sole judicial review jurisdiction
from the administrative appeals process, under 7
U.S.C.A. § 6999. An “adverse decision” is an “admin-
istrative decision made by an officer, employee, or
committee of an agency that is adverse to a
participant. The term includes . . . the failure of an
agency to issue a decision or otherwise act on the
request or right of the participant.” § 6991(1). Under
§ 6912(e), “a person shall exhaust all administrative
appeal procedures established by the Secretary or
required by law before the person may bring an ac-
tion in a court of competent jurisdiction.” 2015 WL
4178063 at *3. The court found that the alleged fail-
ure of the RHS to timely respond to the short sale
application fell within the statutory definition of an
“adverse decision.”

The court said that claims sounding in tort are
explicitly excluded from the jurisdiction of the Court
of Federal Claims, per 28 U.S.C.A. § 1491(a)(1)
(2012). Thus the allegations of wrongful conduct by
the RHS, and specifically that the USDA provided
misrepresentations to the credit reporting agencies,
which were primarily tort claims, were not within
the court’s jurisdiction. As a consequence, exclusive
jurisdiction for judicial review of the tort claim was
with the federal district court, and the court dis-
missed that claim.

By way of contrast, the Clewleys’ contract claim
was properly before the court. See 28 U.S.C.A.
§ 1491(a)(1). The plaintiffs alleged two contracts
with RHS, including the mortgage itself, which the
RHS did not dispute. Further, breach of the duty of
good faith and fair dealing, which is “implied in
every government contract,” is a contract claim.
Detroit Housing Corp. v. U.S., 55 Fed. Cl. 410 (2003).
2015 WL 4178063 at *4. Therefore, the court denied
the motion to dismiss on the basis of lack of jurisdic-
tion as to the contract claim.

The court then denied the motion to dismiss the
complaint for failure to state a claim upon which
relief could be granted, but instead granted leave
for the plaintiffs to file an amended complaint as to
the contract claim for breach of contract. The United
States argued that the short sale application was
not a contract, but was an offer by the plaintiffs
which was never accepted, and was thus never
breached. The defendant further argued that the
plaintiffs failed to comply with the requirement of
specificity under F.R.Civ.P. 9(k) by not identifying he
specific contractual provisions on which they relied.

The Court of Federal Claims agreed with the
United States that the complaint was deficient in
identifying the alleged contractual provisions to

which the breach of an implied covenant of good
faith and fair dealing attached. However, the court
found that under Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929,
2007-1 Trade Cas. (CCH) ¶ 75709, 68 Fed. R. Serv.
3d 661 (2007), the complaint should not be
dismissed. Instead, the court should “freely give
leave [to amend the complaint] when justice so
requires.” F.R.Civ.P. 15(a)(2). 2015 WL 4178063 at
*4. The court thus granted leave to the plaintiffs to
so amend the complaint.

FAIR HOUSING

California District Court Dismissed FHA
Complaint As Outside The Statute Of
Limitations Where Plainti� Aware Of
Discriminatory Acts But Did Not Bring Claim
Until After Statutory Period Expired

In Yung K. So v. Woodland Property Homeowners
Association, 2015 WL 4357094 (N.D. Cal. 2015), the
U.S. District Court for the Northern District of Cali-
fornia dismissed a complaint alleging a discrimina-
tion claim under the federal Fair Housing Act
(“FHA”) against his condominium association, where
the plaintiff alleged that he was aware of the dis-
criminatory acts before the expiration of the FHA
statute of limitations, but failed to file the action
until after the expiration of the statute of
limitations.

Young K. So owns a condominium unit at the
Woodlands Property in San Jose, California. UNC
Community Management serves as the manage-
ment company for the Woodland Property Owners
Association (“Association”). So first contacted the
Association in November 2003 to inform them that
a leaky roof and gutters were allowing water into
his unit. He gave further notice to the Association in
both March and December 2004 that water leakage
was damaging the interior walls and the window
frames. So faxed the Association in 2011 an estimate
from AA Handyman Builders Network Inc. for the
repair of the gutters, tearing out of sections of the
interior walls, carpet and padding, and removing
and replacing mold and fungus infested carpet in
the unit.

So brought the present action as a pro se plaintiff
against the Association in April 2015, asserting
claims that his property sustained water damage
due to the leaky roof and gutters, and that he was
not compensated for the repairs necessitated by the
damage by the Association. So stated in the com-
plaint that the action was brought through a power
of attorney on behalf of his co-resident mentally ill
brother. The allegations cited disability discrimina-
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tion in violation of the federal Fair Housing Act, 42
U.S.C.A. § 3604 (“FHA”), disability discrimination
in violation of the California Government Code,
violation of the full and equal access to housing ac-
commodation provisions of the Unruh Act,
Cal.Civ.Code § 51 et seq., claims of negligence, and
claims of the breach of the warranty of habitability.
The defendants moved to dismiss the complaint
based on lack of subject matter jurisdiction because
it was filed after the expiration of the statute of
limitations. The district court granted the motion.

The court quoted the FHA at 42 U.S.C.A.
§ 3613(a)(1)(A): “[a]n aggrieved person may com-
mence a civil action in an appropriate United States
district court or State court not later than 2 years
after the occurrence or the termination of an alleged
discriminatory housing practice, or the breach of a
conciliation agreement entered into under this
subchapter, whichever occurs last, to obtain ap-
propriate relief with respect to such discriminatory
housing practice or breach.” 2015 WL 4357094 at
*2. So argued that a continuing water leak, of which
the defendant was aware, caused the mold and
mildew damage. So further argued that he did not
become aware of the mold and mildew until 2013-
2014.

The court construed So’s argument to be that the
statute of limitations was tolled because of the gen-
eral federal rule that the limitation period under
the statute commences when the plaintiff knows or
has reason to know of the injury which forms the
basis of the suit. Mangum v. Action Collection
Service, Inc., 575 F.3d 935, 940 (9th Cir. 2009).
Similarly, So argued under the California delayed
discovery rule, which states that the statute of limi-
tations begins to run “when the plaintiff has reason
to suspect an injury and some wrongful cause, un-
less the plaintiff pleads and proves that a reason-
able investigation at that time would not have re-
vealed a factual basis for that particular cause of
action. In that case, the statute of limitations for
that cause of action will be tolled until such time as
a reasonable investigation would have revealed its
factual basis.” Fox v. Ethicon Endo-Surgery, Inc., 35
Cal. 4th 797, 803, 27 Cal. Rptr. 3d 661, 110 P.3d 914
(2005). 2015 WL 4357094 at *2.

The court found neither the general federal rule
nor the delayed discovery rule was applicable in this
case. So gave notice to the Association of the water
leaks in 2003, provided notice of the damage caused
by the water leaks in 2004, and provided notice of
the mold fungus damage in 2011. So’s continued
communications with the Association concerning the
leakage and the damage which it caused did not toll
the statute of limitations. Therefore the discrimina-
tion claims were barred by the statute of limitations.

Finally, the district court declined to exercise
supplemental jurisdiction over the remaining state
law claims. Under 28 U.S.C.A. § 1367, “A district
court’s decision whether to exercise [supplemental]
jurisdiction after dismissing every [federal] claim
over which it had original jurisdiction is purely
discretionary.” Carlsbad Technology, Inc. v. HIF Bio,
Inc., 556 U.S. 635, 639, 129 S. Ct. 1862, 173 L. Ed.
2d 843, 90 U.S.P.Q.2d 1353 (2009) (citations
omitted). 2015 WL 4357094 at *3. As the FHA claim
was dismissed, and as no other federal claims were
present, the court could properly decline the exercise
of supplemental jurisdiction.

The district court found that that, under the facts,
So could not bring an action which would survive a
jurisdictional motion to dismiss based on the expira-
tion of the statute of limitations. As amendment of
the complaint would be futile, the court declined to
grant leave to amend the complaint. However, the
dismissal of the claims was without prejudice, al-
lowing So to bring a subsequent action in state court.

Arizona District Court Finds Insurer Had
Duty To Defend Town On Federal
Discrimination Claims And Indemnify It On
Some Claims

In St. Paul Guardian Insurance Company v. Town
of Colorado City, 2015 WL 4271410 (D. Ariz. 2015),
the U.S. District Court for the District of Arizona
found a duty on the part of the liability insurer to
defend an Arizona town against claims of discrimi-
nation based on religion. The court found a duty to
indemnify the town again as to certain of those
claims.

St. Paul Guardian Insurance Company (“St.
Paul”) issued a liability insurance policy to the Town
of Colorado City, Arizona, covering the period of Feb-
ruary 11, 2009, through February 11, 2010 (“2009-
2010 policy”). The same policy was issued to the
town for the period of February 11, 2010, to Febru-
ary 19, 2011 (“2010-2011 policy”). A third policy
covered the period of February 19, 2013, to Febru-
ary 19, 2014 (“2013-2014 policy”).

The U.S. Department of Justice (“DOJ”) filed a
discrimination action against the Town in the fed-
eral district court in June 2012, alleging that the
Town engaged in a pattern or practice of illegal
discrimination against individuals who are not
members of the Fundamentalist Church of Jesus
Christ of Latter-Day Saints (“FLDS”). The discrimi-
nation consisted of selective enforcement of laws
based on the individual’s religion, because the
Town’s Marshall’s Office arrested non-FLDS indi-
viduals on the basis of their religion. The discrimina-
tion also included the provision of housing and util-
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ity service, as well as the denial of access to public
facilities, on the basis of religion. The DOJ alleged a
cause of action for violation of 42 U.S.C.A. § 14141
by engaging in a pattern or practice of conduct
depriving persons of rights, privileges or immuni-
ties secured or protected by the U.S. Constitution. A
second cause of action was for a violation of the Fair
Housing Act (“FHA”) by discriminating on the basis
of religion in the availability of water services and
in the rental of housing, and by interfering with or
intimidating persons attempting to exercise their
rights under the FHA. A third cause of action, alleg-
ing a violation of the Civil Rights Act by denial of
equal use of a public facility, was dismissed by the
court. The first two causes of action are still pending.

St. Paul filed the present action seeking a declara-
tory judgment that it had no duty to defend or
indemnify the Town under any of the policies for the
causes of action brought by the DOJ. St. Paul moved
for summary judgment on its claims. The district
court granted the motion in part, and denied the mo-
tion in part.

The district court began by noting that under
Arizona law, the insured generally bears the burden
of establishing insurance coverage, while the insurer
bears the burden of establishing the applicability of
exclusions. Keggi v. Northbrook Property and Cas.
Ins. Co., 199 Ariz. 43, 13 P.3d 785, 788 (Ct. App. Div.
1 2000). Further, “An insurance policy imposes on
the insurer the duty to defend the insured against
claims potentially covered by the policy and the duty
to indemnify the insured for covered claims.”
Colorado Cas. Ins. Co. v. Safety Control Co., Inc.,
230 Ariz. 560, 288 P.3d 764, 769 (Ct. App. Div. 1
2012), review denied, (Mar. 19, 2013).

The duty to defend “arises at the earliest stages
of litigation and generally exists regardless of
whether the insured is ultimately found liable.” Regal
Homes, Inc. v. CNA Ins., 217 Ariz. 159, 171 P.3d 610,
615 (Ct. App. Div. 1 2007). The insurer has a duty to
defend the entire suit if any claim alleged in the
complaint is covered by the policy, “because it is
impossible to determine the basis upon which the
plaintiff will recover (if any) until the action is
completed.” Lennar Corp. v. Auto-Owners Ins. Co.,
214 Ariz. 255, 151 P.3d 538, 544 (Ct. App. Div. 1 2007)
(quoting Western Cas. & Sur. Co. v. International
Spas of Arizona, Inc., 130 Ariz. 76, 634 P.2d 3, 6 (Ct.
App. Div. 1 1981)). No absolute duty to defend ac-
crues if the alleged facts “ostensibly bring the case
within the policy coverage but other facts which are
not reflected in the complaint plainly take the case
outside the policy coverage.” Kepner v. Western Fire
Ins. Co., 109 Ariz. 329, 509 P.2d 222, 224 (1973). By
way of contrast, the duty to indemnify is determined
by “the facts (proven, stipulated or otherwise estab-

lished) that actually create the insured’s liability.”
Colo. Cas., 288 P.3d at 772. The duty to defend is
broader than the duty to indemnify because the com-
plaint may allege “facts that, if true, would give rise
to coverage, even though there would ultimately be
no obligation to indemnify if the facts giving rise to
coverage were not established.” Lennar, 151 P.3d
538, 543-544. 2015 WL 4271410 at *3.

Applying those principles to the present case, the
court said the first cause of action, concerning viola-
tion of the Privileges and Immunities clause of the
Constitution, was excluded by the policy from cover-
age under the Public Entity General Liability Pro-
tection (“PEGL”) in both the 2009/2010 policy and
the 2010/2011 policy. The policies in question state
that St. Paul will pay “damages for covered personal
injury that[ ] results from your operations; and is
caused by a personal injury offense committed while
this agreement is in effect.” A “personal injury of-
fense” is inter alia, any “[f]alse arrest, detention, or
imprisonment.” However, excluded from coverage
are personal injury or damage or medical expenses
resulting from law enforcement activities or opera-
tions, which includes “any of the official activities or
operations of your police department, sheriff agency,
or other public safety organization which enforces
the law and protects persons or property.” 2015 WL
4271410 at *4. The court concluded the first cause
of action, alleging actions taken by law enforcement
personnel, was excluded from coverage under the
PEGL.

The first cause of action was also excluded from
coverage under the Law Enforcement Liability
Protection for the 2009/2010 and the 2010/2011 poli-
cies (“LEL”). Under LEL coverage, St. Paul will pay
“damages for covered injury or damage that [ ]
results from law enforcement activities or opera-
tions by or for you; happens while this agreement is
in effect; and is caused by a wrongful act that is com-
mitted while conducting law enforcement activities
or operations.” Excluded from LEL coverage are
“any cost, expense, or fee: or any amount required to
comply with a court or administrative order, judg-
ment, ruling, or decree; that results from any action
or demand, or any part of any claim, which seeks
declaratory, injunctive, or other non-monetary
relief.” 2015 WL 4271410 at *4. St. Paul asserted
that coverage was excluded here because the first
cause of action was limited to seeking injunctive
relief under 42 U.S.C.A. § 14141(b). The court
concluded that coverage was excluded.

The court declined to find an exclusion from cover-
age under the Umbrella Excess Liability Protection
(“UEL”) provision of the 2009-2010 policy. The court
noted the UEL included coverage for law enforce-
ment activities, and it did not exclude non-monetary
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relief as per the LEL. Consequently, the court denied
summary judgment to St. Paul on this issue.

The court also denied summary judgment as to
St. Paul’s claim that coverage was excluded under
the Excess Errors and Omissions Liability Protec-
tion (“EE & O”) of the 2009 and 2010 policies. EE &
O coverage extends to amounts that are covered
under the Basic Insurance. “Basic Insurance” is
“only the insurance for which the Schedule of Basic
Errors And Omissions Liability Insurance in the
Coverage Summary shows[ ] a description of cover-
age; and limits of coverage amounts.” The named
“Schedule” shows coverage for PEML and an “Em-
ployee Benefit Plans Administration Liability
Claims-Made” (“EBPAL”) 2015 WL 4271410 at *6.
As the court could not determine from the record
whether coverage existed under the EBPAL, it
declined to declare as a matter of law that there was
no coverage.

The district court then found an exclusion from
coverage under the Public Entity Management Li-
ability Protection (“PEML”) coverage under the
2009-2010 policies. The exclusion covers “loss that
results from any complaint, enforcement action,
claim, or suit brought by or for any federal, state, or
local governmental regulatory or enforcement
agency against any protected person.” 2015 WL
4271410 at *5.

Turning to the second cause of action, concerning
violation of the FHA, the court found no coverage
under the PEGL provisions of the 2009-2010 and
the 2010-2011 policies. The policies define covered
property damage as that resulting from the failure
of “any protected person to adequately supply elec-
tricity, gas, oil, steam, or water service” and which
is caused by an event.” An “event” for purposes of
PGEL coverage is “an accident, including continu-
ous or repeated exposure to substantially the same
general harmful conditions.” The court said the
Arizona courts define “accident” as “an undesigned,
sudden, and unexpected event, usually of an afflic-
tive or unfortunate character, and often accompa-
nied by a manifestation of force.” Western Cas. &
Sur. Co. v. Hays, 162 Ariz. 61, 781 P.2d 38, 40 (Ct.
App. Div. 2 1989) (quoting Century Mut. Ins. Co. v.
Southern Ariz. Aviation, Inc., 8 Ariz. App. 384, 446
P.2d 490, 492 (1968)). 2015 WL 4271410 at *6. As
the DOJ allegations were for the Town’s intentional
failure to supply water service on the basis of reli-
gion, they fell outside the definition of “event” under
the policies.

The court declined to award summary judgment
on St. Paul’s claim that LEL coverage for the second
cause of action under the 2009-2011 policies should
not be found. The DOJ’s assertion of discrimination
did not expressly contend that it was enabled or

furthered by law enforcement agents. However, the
court found such a contention implicit in the com-
plaint, thus potentially bringing LEL coverage to
bear. In addition, the court found that the complaint
alleged discrimination over a period of 20 years, al-
though deposition testimony only evidenced dis-
crimination against 16 individuals outside of the
coverage periods of the policies. The court said the
DOJ was not foreclosed from introducing such evi-
dence, and that it could provide evidence of covered
incidents at trial.

The court then proceeded to apply the Enforce-
ment Action Exclusion to the second cause of action
for the 2009-2010 and 2010-2011 policies. The exclu-
sion states: “We won’t cover loss that results from
any complaint, enforcement action, claim, or suit
brought by or for any federal, state, or local govern-
mental regulatory or enforcement agency against
any protected person.” 2015 WL 4271410 at *8. The
Town argued that the exclusion violated its reason-
able expectation of coverage. The court dismissed
the argument, quoting State Farm Fire & Cas. In.
Co. v. Grabowski, 214 Ariz. 188, 150 P.3d 275, 280
(Ct. App. Div. 1 2007), as amended, (Jan. 29, 2007):

Specifically, if the drafting party had “reason to
believe” that the signing party would not have ac-
cepted a particular term, the court may strike that
term from the agreement. The drafter’s reason to
believe that the signing party would not have as-
sented to the term may be (1) shown by the parties’
prior negotiations, (2) inferred from the circum-
stances of the transaction, (3) inferred from the fact
that the term is bizarre or oppressive, (4) inferred
from the fact that the term eviscerates the non-
standard terms to which the parties explicitly
agreed, or (5) inferred if the term eliminates the
dominant purpose of the transaction. An inference
that the drafter knew the signing party would not
have agreed to the term may be reinforced if the
signing party never had an opportunity to read the
term or if it is illegible or otherwise hidden from
view.

The Town argued that the insurance proposal
failed to list the exclusion, but the court pointed to
the following provision in the proposal:

IMPORTANT: Proposed coverages are provided by
the company’s forms, subject to the terms, conditions
and limitations of the policy(ies) in current use by the
company. The policies themselves must be read for
specific details. No warranty is made or implied
regarding compliance with any bid specifications, un-
less such provisions are a part of the proposal.”

2015 WL 4271410 at *9.
Thus, the Town failed to show a genuine issue of

material fact regarding its reasonable expectation
of coverage.
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The district court dismissed the claim for sum-
mary judgment as to EE & O coverage for the second
cause of action, citing the EBPAL as evidence of the
potential for policy coverage. Similarly, the motion
was dismissed as to UEL coverage for the second
cause of action, with the court noting that LEL
coverage was potentially present, and thus that
UEL coverage was potentially present.

Based on the court’s finding that the potential for
coverage existed for the first and second causes of
action under the UEL and EE & O, and as to the
second cause of action under the LEL, for the 2009-
2011 policies, it concluded that St. Paul had a duty
to defend the lawsuit in its entirety. Concerning the
duty to indemnify, the court determined that be-
cause St. Paul had not demonstrated it was entitled
to judgment on all coverages under the 2009-2011
policies for the first and second causes of action, the
court could not find that St. Paul owed the Town no
duty of indemnity. On the other hand, there was no
coverage under the 2013-2014 policies for the allega-
tions in the complaint, and thus there was no duty
on the part of St. Paul to indemnify the Town on the
first and second causes of action.

Los Angeles Claim That Higher Cost Of FHA
Loans Discriminated Against Minority
Borrowers Failed Before District Court,
Which Found Lower Down Payment
Requirements

The City of Los Angeles filed an action in the U.S.
District Court for the Eastern District of California
on December 5, 2013, alleging that Wells Fargo
Bank, N.A. (“Wells Fargo”) violated the federal Fair
Housing Act, 42 U.S.C.A. §§ 3601-3619. The alleged
violations consisted of a pattern of redlining and re-
verse redlining in Los Angeles that discriminated
against minority borrowers, resulting in both inten-
tional and disparate impact discrimination. The
court granted the defendant’s motion for summary
judgment, determining that the loans in question
provided an overall benefit to minority borrowers.
City of Los Angeles v. Wells Fargo & Co., 2015 WL
4398858 (C.D. Cal. 2015).

Los Angeles alleged that two specific discrimina-
tory practices—predatory high-cost loans and U.S.
FHA loans—were made to minority borrowers dur-
ing the limitations period under the FHA statute of
limitations of two years, (December 5, 2011, through
December 5, 2013), 42 U.S.C.A. § 3613(a)(1)(A)
(“statutory period”). High cost loans were defined by
the City in the complaint as loans with a particularly
high borrower’s cost, with a spread rate of at least
1.5% for first lien loans, and at least 3.5% for subor-
dinate lien loans. 27 such loans were issued by Wells

Fargo during the statutory period, with no reported
foreclosures.

FHA loans require borrowers to purchase an
upfront mortgage insurance premium from the
government (“UFMIP”) and generally a monthly in-
surance premium (“MIP”) as well. The UFMIP dur-
ing the statutory period was 1.00% to 1.75%. FHA
borrowers usually financed the UFMIP over the
term of the loan. FHA borrowers also paid an MIP
which was variable with the loan-to-value ratio and
the term of the loan. Borrowers that elected conven-
tional loans generally also had to pay an MIP. As op-
posed to conventional borrowers who could cancel
the MIP after paying 20% of the principal, FHA bor-
rowers need to pay 22% of the principal before
cancelling the MIP. The parties disputed the issue
of whether FHA borrowers overall paid more than
conventional loan borrowers. Wells Fargo’s website
admitted FHA could be more expensive, while its
internal marketing documents said that FHA loans
allowed for increased lending to low- to moderate-
income borrowers. 140 Wells Fargo FHA loans were
issued to African-Americans during the limitations
period, 625 to Hispanic borrowers, and 385 to Cau-
casian borrowers. Four of the FHA loans issued to
minority borrowers during the limitations period
resulted in foreclosure.

The City cited evidence of discriminatory acts oc-
curring prior to the statutory period. Wells Fargo
argued that, under the continuing violations doc-
trine, the City needed to show as well a continuing
unlawful practice during the statutory period, i.e.,
that the “last asserted occurrence” by Wells Fargo
violated the Act within the statutory period. Havens
Realty Corp. v. Coleman, 455 U.S. 363, 380-81, 102
S. Ct. 1114, 71 L. Ed. 2d 214 (1982). The district
court agreed with Wells Fargo and applied the
continuing violations doctrine. The court examined
whether a continuing practice of discrimination in
violation of the FHA, 42 U.S.C.A. § 3605(5), had a
disparate impact on minority borrowers because of
its “disproportionately adverse effect on minorities”
which was “otherwise unjustified by a legitimate
rationale.” Texas Dept. of Housing and Community
Affairs v. Inclusive Communities Project, Inc., 135
S. Ct. 2507 (2015), (quoting Ricci v. DeStefano, 557
U.S. 557, 577, 129 S. Ct. 2658, 174 L. Ed. 2d 490,
106 Fair Empl. Prac. Cas. (BNA) 929, 92 Empl. Prac.
Dec. (CCH) P 43602 (2009)). 2015 WL 4398858 at
*5.

Following the HUD three-part burden-shifting
test established at “Implementation of the Fair
Housing Act’s Discriminatory Effects Standard,” 78
Fed. Reg. 11460-01 (Feb. 15, 2013), the court found
that the City failed to meet the first part of the test
in that it did not meet its burden of making a prima
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facie case that the discriminatory practices at issue
resulted in, or would predictably result in, a dis-
criminatory effect. 78 Fed. Reg. 11460. First, the
City failed to submit quantitative evidence of a sig-
nificant disproportionate impact on minorities.
Twenty-seven of 4,260 loans issued to minority bor-
rowers by Wells Fargo during the limitations period
were high-cost loans, of which 12 were FHA-covered
loans for homes occupied by the owner. Five of those
went to African-American borrowers, and seven to
Hispanic borrowers. According to the City’s expert,
“an Hispanic Wells Fargo borrower with average
non-race characteristics had a 0.0033% likelihood of
receiving a High-Cost Loan, a similarly situated
African-American Wells Fargo borrower had a
0.0067% likelihood of receiving a High-Cost Loan,
while a similarly situated non-Hispanic white bor-
rower face only a 0.0008% likelihood of receiving a
High-Cost Loan.” The expert described these dis-
parities as “not statistically significant” and
“negligible.” According to the Supreme Court, prece-
dent has “consistently stressed that statistical
disparities must be sufficiently substantial that
they raise such an inference of causation.” Watson
v. Fort Worth Bank and Trust, 487 U.S. 977, 995,
108 S. Ct. 2777, 101 L. Ed. 2d 827, 47 Fair Empl.
Prac. Cas. (BNA) 102, 46 Empl. Prac. Dec. (CCH) P
38065 (1988). A statistical disparity of a thousandths
of a percentage “is merely colorable [and] not signifi-
cantly probative.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202,
12 Media L. Rep. (BNA) 2297, 4 Fed. R. Serv. 3d 1041
(1986). 2015 WL 4398858 at *7, *8. Thus there was
no genuine issue of material fact that the high cost
loans in question did not violate the FHA.

In addition, the City failed to identify a policy on
the part of Wells Fargo that caused the alleged
racial disparities, as is required under Texas Dept.
of Housing and Community Affairs v. Inclusive
Communities Project, Inc., 135 S. Ct. 2507 (2015).
The city attempted to identify such a policy as one
of Wells Fargo’s lack of risk management monitor-
ing policies. The district court found no support for
an assertion that disparate impact claims should
impose new policies on private actors. Also, the court
found the City’s argument to effectively be one for
racial quotas. Such an outcome would raise “serious
constitutional concerns” per Texas Dept. of Housing
and Community Affairs v. Inclusive Communities
Project, Inc., 135 S. Ct. 2507 (2015). 2015 WL
4398858 at *10.

The court then found no genuine issue of material
fact that the FHA loans in question did not violate
the Act. The City admitted through the testimony of
its expert that “[b]orrowers with fewer assets may
be more likely to demand loan products requiring

low down payments, such as [US]FHA loans, than
borrowers with greater assets.” 2015 WL 4398858
at *9. FHA loans allowed borrowers with a poor
credit history to put down only 3.5% of the total loan
amount. On the other hand, as the City argued, due
to the UFMIP and MIP requirements, FHA loans
could be more expensive than conventional loans
because of the higher annual percentage rates
(“APR”). The court found that the costs to borrowers
of the UFMIP and MIP were outweighed by the over-
all benefits to minority borrowers of FHA loans. The
court noted that 91% of minority FHA borrowers put
down less than 5% on their loans. The risk to Wells
Fargo in making such loans was covered by the
government in the form of UFMIP and MIP. Thus
FHA loans were overall benefit to minority
borrowers.

Next, the City failed to identify a Wells Fargo
policy which caused any alleged racial disparity. The
City alleged the bank’s compensation policy, which
was tied to loan volume, was an incentive for loan
officers to steer borrowers to FHA loans. Wells Fargo
responded with evidence that the average conven-
tional loan is greater in amount than the average
FHA loan. Further, the City provided no evidence of
how FHA loan volume caused an adverse racial
disparity. The City also argued that Wells Fargo’s
internal marketing documents identified FHA bor-
rowers as having little or no available cash or credit.
The court countered that FHA loans were intended
precisely for such borrowers. Finally, the City ‘s
argument that Wells Fargo lacked a racial monitor-
ing policy was in fact an argument for racial quotas,
as in the case of high cost loans, and therefore
constitutionally suspect.

ASSISTED LIVING FACILITIES

Investors In Assisted Living Facilities
Deprived Of Full Disclosure As To Risks of
Investment, District Court Finds In
Sentencing of Owner

The U.S. District Court for the District of Oregon
accepted a guilty plea obtained by the U.S. Depart-
ment of Justice (“DOJ”) from Jon Michael Harder in
January 2015. Harder pleaded guilty to two counts
of a 56-count amended indictment alleging mail
fraud, wire fraud, and unlawful monetary transac-
tions in connection with Sunwest Management, Inc.
(“SMI”) and its business affiliates, which included
senior housing facilities and senior housing facility
development opportunities. From January 2006
through July 7, 2008, Harder, exercising control
over Sunwest and its affiliates, intentionally oper-
ated a scheme to defraud numerous investors in
Sunwest’s affiliated businesses.
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The present action was the “Phase I” sentencing
determination, in which the court summarized the
evidence to determine whether the scope of Harder’s
scheme to defraud exceeded the two counts to which
he pleaded guilty, and whether the relevant conduct
included all Sunwest senior housing facility and
senior housing development investments sold by the
defendant, either directly or through persons acting
under his control, supervision, or direction, to inves-
tors in the relevant time period. The court concluded
affirmatively on both counts. Actual sentencing will
occur in the “Phase II” proceeding, in accordance
with the applicable advisory sentencing guidelines
and the sentencing factors in 18 U.S.C.A. § 3553(a).
U.S. v. Harder, 2015 WL 4426144 (D. Or. 2015).

Sunwest was formed by Harder and Brad Colson
in 1991 to operate senior living communities. Colson
sold his interest in 1999. Sunwest investment op-
portunities in assisted living facilities (“ALF”s) in
Oregon and in other states, through the purchase of
either tenancies in common (“TIC”s), which were
supposedly tax-free exchanges of an investor’s previ-
ous interest in a property with an interest in a
Sunwest ALF pursuant to Section 1031 of the Inter-
nal Revenue Code, 26 U.S.C.A. § 1031, or through
preferred membership interests (“PMI”s), beginning
in 2001. TIC sales predominated after 2006.

Sunwest’s business plan was based on the as-
sumptions that real estate values would continue to
appreciate, and that an aging population would
provide a continuing and growing, need for senior
housing living facilities. Operating on those assump-
tions, Harder’s plan was: (1) use a combination of
debt from institutional lenders and equity from
investors); (2) to purchase underperforming senior
housing properties; (3) provide additional invest-
ment to allow occupancy rates to improve and the
revenues to increase; and (4) either sell the proper-
ties at a profit or refinance them and buy out the
investors whose money was used for the down pay-
ment for the purchase and for operating loans.

The ALFs were co-owned by separate limited li-
ability companies (“LLC”s) that were owned by
Harder. Investments made by TIC owners served as
down payments for the property, with the purchase
balance financed by a bank loan or mortgage
through the LLCs. The purchased ALFs were leased
to and managed by other Sunwest affiliates which
were owned in whole or in part by Harder and which
were generally completely controlled by him. Be-
tween January 2006 and July 2008, Harder acquired
more than 100 ALFs, and reached a total of app. 300
ALFs, serving more than 15,000 residents, with an
average age of 85. Sunwest acquired app. $40 mil-
lion in new investments in 2005, then about $120
million in 2006, and in 2007, Sunwest made new

investments of just under $160 million. In January-
June 2008, Sunwest made new investments of about
$70 million.

However, Sunwest’s only sources of cash were
from refinancing existing properties obtaining
external loans from banks or other lending institu-
tions, inter-company lending and transfers, and
closing new projects with new money coming in from
investors. Sunwest’s continued acquisitions of ALFs
deepened its liquidity crisis, and led to increased
commingling and inter-facility transfers of money
through July 2008. During the period in question,
at least 1,000 investors lost app. $130 million.

Harder was indicted for mail fraud in violation of
18 U.S.C.A. § 1341, wire fraud in violation of 18
U.S.C.A. § 1343, and engaging in monetary transac-
tions in property derived from specific unlawful
activity in violation of 18 U.S.C.A. § 1957. He
pleaded guilty to one count of knowingly causing to
be delivered through the U.S. Postal Service or a
commercial interstate carrier from Sherwood, Or-
egon to Portland, Oregon on December 21, 2007,
PMI investment documents concerning ALFs desig-
nated as the Clovis Senior Living (“Clovis”) and the
Hobbs Senior Living (“Hobbs”). Harder also pleaded
guilty to one count of withdrawing funds derived
from Clovis and Hobbs investors on January 30,
2008 to pay for his beach home. The Clovis offering
raised $3,225,000, and the Hobbs offering raised
$2,000,000. Neither facility was ever completed by
Sunwest.

Under the plea agreement as adopted by the
district court, Harder admitted that he sought to
defraud investors and obtain money through materi-
ally false and fraudulent pretenses, representations,
and promises concerning the investments. He acted
knowingly and with the intent to deprive Sunwest’s
investors of the opportunity to consider the risks of
the proposed investment transactions as well as the
benefits. Among Harder’s material misrepresenta-
tions, misleading half-truths, and omissions were:

(1) Investor funds would be invested in specific
ALFs, whereas in fact Harder operated Sun-
west as a single, integrated enterprise and
commingled investor funds from the ALFs
into combined bank accounts which were
used to operate all ALFs through the process
of making what were termed intercompany
or inter-facility transfers.

(2) Investments in individual ALFs were not af-
fected by the success or failure of other Sun-
west ALFs, whereas money from successful
ALFs was diverted to unsuccessful ALFs.

(3) Sunwest was a successful enterprise, whereas
by 2006 it was running a deficit, facilities
were partially filled and needed repair, ALF
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vendor payments were delayed, and bank
loan construction reserves were being di-
verted to cover operational expenses. Sunwest
survived by commingling funds, using new
cash from investors and bank loans and refi-
nancing to acquired new facilities (at the rate
of one a week)to subsidize its existing
business. Further, funds withdrawn from
ALFs and provided to other ALFs provided
immediate relief to the recipient facilities, but
at the same time exacerbated budget issues
for the facilities from which the funds were
diverted. This led to delinquencies in pay-
ments to providers. Meanwhile, occupancy
rates in existing facilities declined as more
ALFs were added. Sunwest also relied on
bank loans obtained through misleading
and/or fraudulent representations and mate-
rial omissions, and on personal loans made
by Harder.

(4) Sunwest never missed its payments to inves-
tors, whereas the rent payments in fact were
made from the commingled funds, diversion
of loan reserves, fraudulently obtained bank
loans and Harder’s personal loans.

(5) Sunwest’s reserve accounts would cover expen-
ses and provide rent until specific ALFs
reached near full occupancy, whereas the
reserves were often used for unrelated
purposes.

The district court cited U.S. v. Treadwell, 593 F.3d
990, 997 (9th Cir. 2010) for the proposition that:

The intent to induce one’s victim to give up his or her
property on the basis of an intentional misrepresen-
tation causes “harm” by depriving the victim of the
opportunity to weigh the true benefits and risks of
the transaction, regardless of whether or not the
victim will suffer the permanent loss of money or
property.

2015 WL 4426144 at *24.
The court concluded that if Harder had not made

the material misrepresentations or misleading half-
truths to the investors, or if they had been timely
and fully disclosed, the investors “would have had
the opportunity themselves to weigh the benefits of
their contemplated investments alongside the rele-
vant risks. Had that happened, there would have
been no fraud perpetrated on the investors.”

HDR CURRENT DEVELOPMENTS 31

K 2015 Thomson ReutersVol. 43, No. 17



HDR QUICK-SCAN
The following table shows the current status of major housing legislation in the 114th Congress and
proposed federal regulations.

Legislation
Bill House Action Senate Action Further Action
Bill to amend title 11
of the United States
Code with respect to
modification of certain
mortgages on
principal residences,
and for other purposes
(Home Foreclosure
Reduction Act of 2015).
H.R. 101

Referred to Committee
on the Judiciary. 1/6/
2015

Bill to extend the pilot
program under section
258 of the National
Housing Act that
establishes an
automated process for
providing alternative
credit rating informa-
tion for mortgagors
and prospective
mortgagors under
certain mortgages
(FHA Alternative
Credit Pilot Program
Reauthorization Act of
2015). H.R. 123

Referred to Committee
on Financial Services.
1/6/2015

Bill to authorize a
pilot program to
improve asset
recovery levels, asset
management, and
homeownership reten-
tion with respect to
delinquent single-
family mortgages
insured under the
FHA mortgage insur-
ance programs by
providing for in-
person contact
outreach activities
with mortgagors
under such mortgages,
and for other purposes
(FHA In-Person
Servicing Improve-
ment Act of 2015). H.R.
125

Referred to Committee
on Financial Services.
1/6/2015

Bill to amend the
Truth in Lending Act
to allow certain loans
that are not fully
amortizing to be used
in seller carryback
financing on residen-
tial mortgage loans.
H.R. 162

Referred to Committee
on Financial Services.
1/6/2015

Bill to extend foreclo- Referred to Committee

HDR CURRENT DEVELOPMENTS32

K 2015 Thomson Reuters Vol. 43, No. 17



sure and eviction
protections for
servicemembers, and
for other purposes
(Servicemember Fore-
closure Protections
Extension Act of 2015).
H.R. 189
(Related bill: H.R. 190)

on Veterans' Affairs. 1/7/
2015

Bill to make foreclo-
sure and eviction
protections for
servicemembers per-
manent, and for other
purposes (Making
Servicemember Fore-
closure Protections
Permanent Act). H.R.
190
(Related bill: H.R. 189)

Referred to Committee
on Veterans' Affairs. 1/7/
2015

Bill to authorize the
Secretary of
Transportation to es-
tablish a pedestrian
and bicycle
infrastructure credit
assistance pilot
program, and for other
purposes. (Bicycle and
Pedestrian
Infrastructure
Improvement Act of
2015). H.R. 199
(Related bill: H.R. 201)

Referred to Committee
on Transportation and
Infrastructure. 1/7/2015

Bill to authorize the
Secretary of Housing
and Urban Develop-
ment to establish a
program enabling
communities to better
leverage resources to
address health, eco-
nomic development,
and conservation
concerns through
needed investments in
parks, recreational ar-
eas, facilities, and
programs, and for
other purposes (Com-
munity Parks
Revitalization Act).
H.R. 201
(Related bill: H.R. 199)

Referred to Committee
on Financial Services, to
Committee on Education
and the Workforce, and
to Committee on Natu-
ral Resources. 1/7/2015

Bill to authorize the
Moving to Work
Charter program to
enable public housing
agencies to improve
the effectiveness of
Federal housing assis-
tance, and for other
purposes. (Moving to
Work Charter
Program Act of 2015).

Referred to Committee
on Banking, Housing,
and Urban Affairs. 1/7/
2015
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S. 65
Bill to require the
Administrator of the
Small Business
Administration to es-
tablish a program to
make loans to certain
businesses, homeown-
ers, and renters af-
fected by Superstorm
Sandy (Superstorm
Sandy Relief Act of
2015). H.R. 208

Referred Committee on
Small Business. 1/8/
2015

Bill to allow reviews of
certain families'
incomes every 3 years
for purposes of
determining eligibility
for certain Federal as-
sisted housing
programs (Tenant
Income Verification
Relief Act of 2015). H.R.
233

Passed House. 3/23/2015 Referred to Committee
on Banking, Housing,
and Urban Affairs. 3/24/
2015

Bill to transfer the po-
sition of Special Assis-
tant for Veterans Af-
fairs in the
Department of Hous-
ing and Urban
Development to the
Office of the Secre-
tary, and for other
purposes (Homes for
Heroes Act of 2015).
H.R. 251

Referred to Committee
on Financial Services.
1/9/2015

Bill to provide housing
assistance for very
low-income veterans
(Comprehensive
Homes for Heroes Act
of 2015). H.R. 252

Referred to Committee
on Financial Services,
and to Committee on
Ways and Means. 1/9/
2015

Bill to reauthorize the
Native American
Housing Assistance
and Self-
Determination Act of
1996, and for other
purposes. (Native
American Housing As-
sistance and Self-
Determination
Reauthorization Act of
2015). H.R. 360
(Related bill: S. 710)

Passed House. 3/23/2015 Referred to Committee
on Indian Affairs. 3/24/
2015

Bill to require the Sec-
retary of Veterans Af-
fairs to establish a
pilot program on
awarding grants for
provision of furniture,
household items, and
other assistance to
homeless veterans to
facilitate their transi-

Referred to Committee
on Veterans' Affairs.
1/21/2015
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tion into permanent
housing, and for other
purposes S. 223
Bill To amend title 38,
United States Code, to
provide for a five-year
extension to the home-
less veterans
reintegration
programs and to
provide clarification
regarding eligibility
for services under
such programs (Home-
less Veterans'
Reintegration
Programs
Reauthorization Act of
2015). H.R. 474

Referred to Committee
on Veterans' Affairs.
1/22/2015

Bill to amend the
Internal Revenue
Code of 1986 to
provide incentives for
employer-provided
employee housing as-
sistance, and for other
purposes (Housing
America's Workforce
Act of 2015). H.R. 480

Referred to Committee
on Ways and Means,
and to Committee on
Financial Services. 1/22/
2015

Bill to prohibit
discrimination on the
basis of military ser-
vice, and for other
purposes (Veterans
and Servicemembers
Employment Rights
and Housing Act of
2015). H.R. 501

Referred to Committee
on Education and the
Workforce, and to Com-
mittee on the Judiciary.
1/22/2015

Bill to prohibit
contributions by Fan-
nie Mae and Freddie
Mac to the Housing
Trust Fund and the
Capital Market Fund
while such enterprises
are in conservatorship
or receivership, and
for other purposes
(Pay Back the Taxpay-
ers Act of 2015). H.R.
574

Referred to House Com-
mittee on Financial
Services. 1/27/2015

Bill to amend the defi-
nition of ‘homeless
person' under the
McKinney-Vento
Homeless Assistance
Act to include certain
homeless children and
youth, and for other
purposes (Homeless
Children and Youth
Act of 2015). H.R. 576
(Related bill: S. 256)

Referred to Committee
on Financial Services, to
Committee on Education
and the Workforce. 1/27/
2015

Bill to amend the defi-
nition of ‘homeless

Referred to Committee
on Banking, Housing,
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person' under the
McKinney-Vento
Homeless Assistance
Act to include certain
homeless children and
youth, and for other
purposes. (Homeless
Children and Youth
Act of 2015). S. 256
(Related bill: H.R. 576)

and Urban Affairs. 1/27/
2015

Bill to reauthorize the
Runaway and Home-
less Youth Act, and for
other purposes (Run-
away and Homeless
Youth and Trafficking
Prevention Act). S. 262
(Related bill: H.R.
1779)

Referred to Committee
on the Judiciary. 1/27/
2015

Bill to amend the
Truth in Lending Act
to modify the defini-
tions of a mortgage
originator and a high-
cost mortgage
(Preserving Access to
Manufactured Hous-
ing Act of 2015). H.R.
650
(Related bill: S. 682)

Passed House 4/14/2015 Referred to Committee
on Banking, Housing,
and Urban Affairs. 4/15/
2015

Bill to amend the
Truth in Lending Act
to improve upon the
definitions provided
for points and fees in
connection with a
mortgage transaction
(Mortgage Choice Act
of 2015). H.R. 685

Passed House. 4/14/2015 Referred to Committee
on Banking, Housing,
and Urban Affairs. 4/15/
2015

Bill to amend the
Internal Revenue
Code of 1986 to
permanently extend
the new markets tax
credit, and for other
purposes (New
Markets Tax Credit
Extension Act of 2015).
H.R. 855
(Related bill: S. 591)

Referred to Committee
on Ways and Means.
2/10/2015

Bill to provide for the
repayment of amounts
borrowed by Fannie
Mae and Freddie Mac
from the Treasury of
the United States,
together with interest,
over a 30-year period,
and for other
purposes. (Let the
GSEs Pay Us Back Act
of 2015) H.R. 1036

Referred to Committee
on Financial Services.
2/24/2015

Bill to authorize
private nonprofit
organizations to

Referred to Committee
on Financial Services.
2/24/2015

HDR CURRENT DEVELOPMENTS36

K 2015 Thomson Reuters Vol. 43, No. 17



administer permanent
housing rental assis-
tance provided
through the Contin-
uum of Care Program
under the McKinney-
Vento Homeless Assis-
tance Act, and for
other purposes. (Hous-
ing Assistance Effi-
ciency Act) H.R. 1047
Bill to amend the
Truth in Lending Act
to provide a safe
harbor from certain
requirements related
to qualified mortgages
for residential
mortgage loans held
on an originating
insured depository
institution's portfolio,
and for other
purposes. (Portfolio
Lending and Mortgage
Access Act). H.R. 1113
(Related bills: H.R.
1210, H.R. 1233)

Referred to Committee
on Financial Services.
2/26/2015

Bill to amend the
Internal Revenue
Code of 1986 to make
permanent and
expand the temporary
minimum credit rate
for the low-income
housing tax credit
program. H.R. 1142

Referred to Committee
on Ways and Means.
2/26/2015

Bill to amend the
Internal Revenue
Code of 1986 to
permanently extend
the new markets tax
credit, and for other
purposes (New
Markets Tax Credit
Extension Act of 2015).
S. 591
(Related bill: H.R. 855)

Referred to Committee
on Finance. 2/26/2015

Bill to amend the
Truth in Lending Act
to provide a safe
harbor from certain
requirements related
to qualified mortgages
for residential mort-
gages loans held on an
originating depository
institution's portfolio,
and for other purposes
(Portfolio Lending and
Mortgage Access Act).
H.R. 1210
(Related bills: H.R.
1113, H.R. 1233, H.R.
1389)

Referred to Committee
on Financial Services.
3/3/2015
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Bill to provide regula-
tory relief to com-
munity financial
institutions, and for
other purposes. (Com-
munity Lending
Enhancement and
Regulatory Relief Act
of 2015 or the CLEARR
Act of 2015). H.R. 1233
(Related bills: H.R.
1113, H.R. 1210)

Referred to Committee
on Financial Services.
3/4/2015

Bill to protect the pets
of victims of domestic
violence, sexual as-
sault, stalking, and
dating violence,
including emergency
and transitional pet
shelter and housing
assistance grant
program for victims of
domestic violence, dat-
ing violence, sexual
assault, or stalking,
and the pets of such
victims (Pet and
Women Safety Act of
2015). H.R. 1258

Referred to Committee
on the Judiciary, and to
Committee on
Agriculture. 3/4/2015

Bill to provide for an
application process for
interested parties to
apply for an area to be
designated as a rural
area, and for other
purposes (Helping
Expand Lending Prac-
tices in Rural Com-
munities Act). H.R.
1259
(Related bills: H.R.
1389, S. 871)

Passed House. 4/13/2015 Referred to Committee
Banking, Housing, and
Urban Affairs. 4/14/2015

Bill to amend the Pub-
lic Health Service Act
to establish a grant
program to provide
supportive services in
permanent supportive
housing for chroni-
cally homeless
individuals and fami-
lies, and for other
purposes (Services for
Ending Long-Term
Homelessness Act).
H.R. 1293

Referred to Committee
on Energy and
Commerce. 3/4/2015

Bill to amend the Rob-
ert T. Stafford Disas-
ter Relief and Emer-
gency Assistance Act
to provide assistance
for housing coopera-
tives damaged by a
major disaster, to
provide relief to home-

Referred to Committee
on Transportation and
Infrastructure, and to
Committee on Financial
Services. 3/4/2015
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owners affected by
major disasters who
have mortgages
insured by the FHA or
owned or guaranteed
by Fannie Mae or
Freddie Mac, and for
other purposes (Disas-
ter Response Reform
Act of 2015). H.R. 1297
Bill to amend the
Truth in Lending Act
to modify the defini-
tions of a mortgage
originator and a high-
cost mortgage
(Preserving Access to
Manufactured Hous-
ing Act of 2015). S. 682
(Related bill: H.R. 650)

Referred to Committee
on Banking, Housing,
and Urban Affairs. 3/10/
2015

Bill to amend title 38,
United States Code, to
improve the provision
of services for home-
less veterans, and for
other purposes (Home-
less Veterans Preven-
tion Act of 2015). S. 684

Referred to Committee
on Veterans' Affairs.
3/10/2015

Bill to reauthorize the
Native American
Housing Assistance
and Self-
Determination Act of
1996, and for other
purposes (Native
American Housing As-
sistance and Self-
Determination
Reauthorization Act of
2015). S. 710
(Related bill: H.R. 360)

Referred to Committee
on Indian Affairs. 3/11/
2015

Bill to amend the
Federal Home Loan
Bank Act to expand
the purposes of ad-
vances and collateral
available to com-
munity development
financial institutions.
(The Small Business
and Community
Investments Expan-
sion Act of 2015). H.R.
1355

Referred to Committee
on Financial Services.
3/13/2015

Bill to improve the
mortgage finance
system and the regula-
tion of financial
institutions, and for
other purposes (The
American Jobs and
Community
Revitalization Act of
2015). H.R. 1389
(Related bills: H.R.

Referred to Committee
on Financial Services,
and to the Committee on
Agriculture. 3/17/2015
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1113, H.R. 1210, H.R.
1259, S. 871)
Bill To amend the
Truth in Lending Act
and the Real Estate
Settlement Procedures
Act of 1974 to modify
the requirements for
community financial
institutions with re-
spect to certain rules
relating to mortgage
loans, and for other
purposes (Community
Institution Mortgage
Relief Act of 2015). H.R.
1529
(Related bill: H.R. 1233)

Referred to Committee
on Financial Services.
3/23/2015

Bill to amend the
Internal Revenue
Code of 1986 to
replace the mortgage
interest deduction
with a nonrefundable
credit for indebted-
ness secured by a resi-
dence, to provide af-
fordable housing to
extremely low-income
families, and for other
purposes (Common
Sense Housing Invest-
ment Act of 2015). H.R.
1662

Referred to Committee
on Ways and Means,
and to Committee on
Financial Services. 3/26/
2015

Bill to amend the
Federal Housing
Enterprises Financial
Safety and Soundness
Act of 1992 to establish
a secondary reserve
fund for a housing
enterprise under
conservatorship to
protect taxpayers
against loss in the
event of a housing
downturn, and for
other purposes.
(Enterprise Secondary
Reserve Taxpayer
Protection and
Government Account-
ability Act of 2015)
H.R. 1673

Referred to Committee
on Financial Services.
3/26/2015

Bill to amend the
Internal Revenue
Code of 1986 to
provide for collegiate
housing and
infrastructure grants
(Collegiate Housing
and Infrastructure Act
of 2015). H.R. 1718
(Related bill: S. 1002)

Referred to Committee
on Ways and Means.
3/26/2015

Bill to provide for an Referred to Committee
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application process for
interested parties to
apply for an area to be
designated as a rural
area, and for other
purposes. (Helping
Expand Lending Prac-
tices in Rural Com-
munities Act of 2015 or
HELP Rural Com-
munities Act of 2015)
S. 871
(Related bills: H.R.
1259, H.R. 1389)

on Banking, Housing,
and Urban Affairs. 3/26/
2015

Bill to amend the Rob-
ert T. Stafford Disas-
ter Relief and Emer-
gency Assistance Act
to enhance existing
programs providing
mitigation assistance
by encouraging States
to adopt and actively
enforce State building
codes, and for other
purposes. (Safe Build-
ing Code Incentive Act
of 2015) H.R. 1748

Referred to Committee
on Transportation and
Infrastructure. 4/13/
2015

Bill to reauthorize the
Runaway and Home-
less Youth Act, and for
other purposes (Run-
away and Homeless
Youth and Trafficking
Prevention Act of
2015). H.R. 1779
(Related bill: S. 262)

Referred to Committee
on Education and the
Workforce, and to Com-
mittee on the Judiciary.
4/14/2015

Bill to amend the
Internal Revenue
Code of 1986 to
provide a refundable
tax credit for the in-
stallation of sprinklers
and elevators in
historic
structures(Historic
Downtown Preserva-
tion and Access Act).
S. 932

Referred to Committee
on Finance. 4/14/2015

Bill to require the
evaluation and
consolidation of
duplicative green
building programs
within the Depart-
ment of Energy. S. 939

Referred to Committee
on Energy and Natural
Resources. 4/14/2015

Bill to amend the Real
Estate Settlement
Procedures Act of 1974
to prohibit certain
financial benefits for
referrals of business
and to improve the
judicial relief for
certain violations, and

Referred to Committee
on Financial Services.
4/15/2015
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for other purposes
(Ensure Fair Prices in
Title Insurance Act of
2015). H.R. 1799
Bill to amend the
Internal Revenue
Code of 1986 to extend
certain expiring provi-
sions (including the
New Markets Tax
Credit, and tax credit
for construction of
new energy efficient
homes) for 1 year (Tax
Cuts for America Act
of 2015). H.R. 1808

Referred to Committee
on Ways and Means.
4/15/2015

Bill to exclude from
consideration as
income under the
United States Housing
Act of 1937 payments
of pension made under
section 1521 of title 38,
United States Code, to
veterans who are in
need of regular aid
and attendance
(Vulnerable Veterans
Housing Reform Act of
2015). H.R. 1816

Referred to Committee
on Financial Services.
4/15/2015

Bill to amend the
Internal Revenue
Code of 1986 to allow
the mortgage interest
deduction with re-
spect to boats only if
the boat is used as the
principal residence of
the taxpayer (Ending
Taxpayer Subsidies
for Yachts Act). H.R.
1823

Referred to Committee
on Ways and Means.
4/15/2015

Bill to amend the
Internal Revenue
Code of 1986 to
provide for collegiate
housing and
infrastructure grants
(Collegiate Housing
and Infrastructure Act
of 2015). S. 1002
(Related bill: H.R.
1718)

Referred to Committee
on Finance. 4/16/2015

Bill to prohibit the
Department of Hous-
ing and Urban
Development from
implementing certain
regulations relating to
affirmatively further-
ing fair housing, and
for other purposes,
including requiring
HUD to jointly consult
with State officials,

Referred to Committee
on the Judiciary. 4/23/
2015
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local government of-
ficials, and officials of
public housing agen-
cies to develop recom-
mendations, consis-
tent with applicable
rulings of the Supreme
Court of the United
States, to further the
purposes and policies
of the Fair Housing
Act (Local Zoning and
Property Rights
Protection Act of
2015). H.R. 1995
Bill to amend the
Housing and Com-
munity Development
Act of 1974 to set-aside
community develop-
ment block grant
amounts in each fiscal
year for grants to local
chapters of veterans
service organizations
for rehabilitation of,
and technology for,
their facilities
(Renovate and
Enhance Veterans'
Meeting Halls and
Posts Act of 2015). H.R.
2218

Referred to Committee
on Financial Services.
5/1/2015

Bill to transform
neighborhoods of
extreme poverty by
reforming the public
housing demolition
and disposition rules
to require one-for-one
replacement and ten-
ant protections, and to
provide public hous-
ing agencies with ad-
ditional resources and
flexibility to preserve
public housing units,
and for other
purposes. H.R. 2231

Referred to Committee
on Financial. Services.
5/1/2015

Bill to amend the
Internal Revenue
Code of 1986 to make
permanent and
expand the temporary
minimum credit rate
for the low-income
housing tax credit
program. S. 1193

Referred to Committee
on Finance. 5/5/2015

Bill to expand the
HUBZone program for
communities affected
by base realignment
and closure, and for
other purposes. S. 1266

Referred to Committee
Small Business and
Entrepreneurship. 5/11/
2015

Bill to amend the Referred to Committee
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Equal Credit Op-
portunity Act to pro-
hibit discrimination
on account of sexual
orientation or gender
identity when extend-
ing credit (Freedom
from Discrimination
in Credit Act of 2015).
S. 1330

on Banking, Housing,
and Urban Affairs. 5/13/
2015

Bill to amend the
Toxic Substances
Control Act relating to
lead-based paint reno-
vation and remodeling
activities (Lead
Exposure Reduction
Amendments Act of
2015). H.R. 2328

Referred to Committee
on Energy and
Commerce. 5/14/2015

Bill to clarify that non-
profit organizations
such as Habitat for
Humanity can accept
donated mortgage ap-
praisals, and for other
purposes. S. 1344

Referred to Committee
on Banking, Housing,
and Urban Affairs. 5/14/
2015

Bill to include reason-
able costs for high-
speed Internet service
in the utility allow-
ances for families
residing in public
housing, and for other
purposes (Closing the
Digital Divide for
Students Act of 2015).
H.R. 2372

Referred to Committee
on Financial Services.
5/15/2015

Bill to amend the
Internal Revenue
Code of 1986 to extend
the credit for residen-
tial energy efficient
property and the
energy credit. (New
Energy for America
Act). H.R. 2412

Referred to Committee
on Ways and Means.
5/19/2015

Bill to provide for a
one-year extension of
the extended period of
protections for
members of uniformed
services relating to
mortgages, mortgage
foreclosure, and evic-
tion under the
Servicemembers Civil
Relief Act (Stability
for Service Members
Act). H.R. 2475

Referred to Committee
on Veterans' Affairs.
5/20/2015

Bill to amend the Low-
Income Housing Pres-
ervation and Resident
Homeownership Act of
1990 (Preservation
Enhancement and

Referred to Committee
on Financial Services.
5/20/2015
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Savings Opportunity
Act of 2015). H.R. 2482
Bill to amend the Wil-
liam Wilberforce Traf-
ficking Victims Protec-
tion Reauthorization
Act of 2008 to require
consultation with
State and local elected
officials and a public
hearing before award-
ing grants or contracts
for housing facilities
for unaccompanied
alien children(Our
Communities, Our
Choices Act of 2015).
H.R. 2491

Referred to Committee
on the Judiciary. 5/21/
2015

Bill to require the Sec-
retary of Veterans Af-
fairs to establish a
pilot program to
award grants for the
provision of furniture,
household items, and
other assistance to
homeless veterans to
facilitate their transi-
tion into permanent
housing, and for other
purposes. H.R. 2522

Referred to Committee
on Veterans' Affairs.
5/21/2015

Bill to amend the
Internal Revenue
Code of 1986 to qualify
homeless youth and
veterans who are full-
time students for
purposes of the low
income housing tax
credit (Housing for
Homeless Students Act
of 2015). S. 1412

Referred to Committee
on Finance. 5/21/2015

Bill making appropria-
tions for the Depart-
ments of Transporta-
tion, and Housing and
Urban Development,
and related agencies
for the fiscal year end-
ing September 30,
2016, and for other
purposes. H.R. 2577

Passed House. 6/9/2015 Referred to Committee
on Appropriations. 6/10/
2015

Bill To strengthen and
expand proven anti-
poverty programs and
initiatives, including
replacement of
mortgage interest
deduction with
mortgage interest
credit, deduction al-
lowed for interest and
taxes relating to land
for dwelling purposes
owned by cooperative

Referred to Committee
on Ways and Means,
and to the Committees
on House Administra-
tion, Education and the
Workforce, Financial
Services, Agriculture,
Transportation and
Infrastructure, Rules,
the Budget, Oversight
and Government
Reform, and the
Judiciary. 6/10/2015
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housing corporations,
use of mortgage inter-
est savings to increase
low-income housing
tax credit and for af-
fordable housing
programs, allowing
students who are
homeless youths and
homeless veterans to
occupy low-income
housing units, and a
renters tax credit
(Pathways Out of Pov-
erty Act of 2015) H.R.
2721
Bill to direct the Sec-
retary of Veterans Af-
fairs and the Secre-
tary of Housing and
Urban Development to
establish a grant pilot
program to provide
housing to elderly
homeless veterans
(Shelter Our
Servicemembers Act).
H.R. 2813

Referred to Committee
on Financial Services,
and to Committee on
Veterans' Affairs. 6/17/
2015

Bill to expand the
Moving to Work and
Rental Assistance
demonstration
programs of HUD, and
for other purposes
(Housing Assistance
Reform Act of 2015).
H.R. 2953

Referred to Committee
on Financial Services.
7/7/2015

Bill to provide for a
temporary safe harbor
from the enforcement
of integrated
disclosure require-
ments for mortgage
loan transactions
under the Real Estate
Settlement Procedures
Act of 1974 and the
Truth in Lending Act,
and for other
purposes. S. 1711

Referred to Committee
on Banking, Housing,
and Urban Affairs. 7/7/
2015

Bill to require the Sec-
retary of Energy to
provide loans and
grants for solar instal-
lations in low-income
and underserved ar-
eas, including multi-
family affordable
housing solar installa-
tions (Low-Income
Solar Act). S. 1713
(Related bill: H.R.
3041)

Referred to Committee
on Energy and Natural
Resources. 7/7/2015

Bill to amend title I of
the National Housing

Referred to Committee
on Financial Services.
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Act to modify
premium charges and
the dollar amount
limitation on loans for
financing alterations,
repairs, and improve-
ments to, or conver-
sion of, existing
structures, including
energy efficiency or
water conserving
home improvements,
and for other purposes
(Solar and Water-
Efficient Homes Act of
2015). H.R. 2982

7/8/2015

Bill to authorize the
Secretary of HUD to
carry out a demonstra-
tion program to enter
into budget-neutral,
performance-based
contracts for energy
and water conserva-
tion improvements for
multifamily residen-
tial units (Private
Investment in Housing
Act of 2015). H.R. 2997

Passed House 7/14/2015 Referred to Committee
on Banking, Housing,
and Urban Affairs. 7/15/
2015

Bill to require the Sec-
retary of Energy to
provide loans and
grants for solar instal-
lations in low-income
and underserved ar-
eas, including multi-
family affordable
housing solar installa-
tions (Low-Income
Solar Act). H.R. 3041
(Related bill: S. 1713)

Referred to Committee
on Energy and
Commerce. 7/13/2015

Bill to amend section
1018 of the Residential
Lead-Based Paint Haz-
ard Reduction Act of
1992 to make violators
of such section liable
to residents and
invitees of target hous-
ing for such violations,
and for other purposes
(Lead Exposure Ac-
countability During
Sales Avoids Lead
Endangerment Act of
2015 or the LEAD
SALE Act of 2015.).
H.R. 3085

Referred to Committee
on Financial Services.
7/16/2015

Bill to establish the
Brownfield Redevelop-
ment and Economic
Development Innova-
tive Financing
program to promote
urban renewal, and

Referred to Committee
on Financial Services.
7/16/2015
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for other purposes
(Brownfield
Redevelopment and
Economic Develop-
ment Innovative
Financing Act of 2015).
H.R. 3098
Bill to amend the Fair
Housing Act to clarify
congressional intent
that the prohibitions
of that Act do not
extend to conduct that
results in a disparate
impact on a protected
class unless the person
engaging in that
conduct intends that
impact. (Protect Local
Independence in
Housing Act of 2015)
H.R. 3145

Referred to Committee
on the Judiciary. 7/21/
2015

Proposed Regulations
Subject Publication Date Comment Due Date
Proposed rule of HUD
to establish the
maximum time period
within which an FHA-
approved mortgagee
must file a claim with
FHA for insurance
benefits. 80 Fed. Reg.
38410

7/6/2015 9/4/2015
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CONFERENCE PLANNER

SEPTEMBER

SEPTEMBER 13-15

Public Housing Authorities Directors
Association – 2015 Legislative Forum,
Hyatt Regency Capitol Hill, Washing-
ton, DC

Information: www.phada.org

SEPTEMBER 15-17
National Multifamily Housing Coun-

cil – 2015 NMHC Fall Board of Direc-
tors and Advisory Committee Meeting,
the Fairmont Hotel, Washington, DC

Information: www.nmhc.org

SEPTEMBER 17
Center For Community Change –

11th Annual Change Champion Awards,
Howard Theatre, Washington, DC

Information: www.communitychang
e.org

SEPTEMBER 26-29
National Council Of State Housing

Agencies – 2015 Annual Conference &
Showplace, Nashville, TN

Information: www.ncsha.org

SEPTEMBER 28-30
National Multifamily Housing Coun-

cil – 2015 NHMC Student Housing Con-

ference & Exposition, Arizona Biltmore,
Phoenix, AZ

Information: www.nmhc.org

SEPTEMBER 29-30
American Seniors Housing Associa-

tion – Executive Board & Fall Meeting,
The Gaylord Hotel, National Harbor,
MD

Information: www.seniorshousin
g.org

OCTOBER

OCTOBER 4-6
Manufactured Housing Institute –

2015 MHI Annual Meeting, Boca Raton
Beach Club, Boca Raton, FL

Information: www.manufacturedhou
sing.org

OCTOBER 4-7
Council of State Community Devel-

opment Agencies – 2015 COSCDA An-
nual Training Conference, Crowne
Plaza Indianapolis Downtown Union
Station, Indianapolis, IN

Information: www.coscda.org
International Economic Develop-

ment Council – IEDC 2015 Annual Con-
ference, Anchorage, AK

Information: www.iedconline.org
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